





Insurance Counsel 
Journal 


July, 1949 


ANNUAL MEETING 


THE MOUNT WASHINGTON HOTEL 
BRETTON Woops, NEw HAMPSHIRE 
June 29, 30, July 1, 1949 


PRE-CONVENTION ISSUE 
























































International Association of Insurance Counsel 
Massey Building = Birmingham, Alabama 


Entered as Second Class Mail Matter at the Post Office at Birmingham, Alabama 





























Officers and Executive Committee 
1948-1949 


President 
KENNETH P. GRuBB 
Milwaukee, Wisconsin 


President-Elect 
L. Duncan LLoyp 
Chicago, Ill. 
Secretary 
Joun A. KLuwin 
Milwaukee, Wisconsin 


Vice-Presidents- 


J. A. Goocu, Fort Worth, Texas 


Victor C. Gorton, Chicago, IIl. 
Treasurer 
Forrest S. SMITH 
Jersey City, New Jersey 


Executive Committee 


The President 
The President Elect 
The Vice-Presidents 
The Secretary 
The Treasurer 
Immediate Past President 
LoweELL WHITE, 
Denver, Colo. 
Journal Editor 
Gro. W. YANCEY, 
Birmingham, Ala. 
Associate Editor 
MILLER MANIER, 
Nashville, Tenn. J 
For the Term of Two Years 
MILtTon A. ALBERT 
Baltimore, Maryland 
Wayne Ey 
St. Louis, Missouri 
OSEPH A. SPRAY 
Los Angeles, California 


+ Ex-Officio 





For the Term of One Year 


ALvINn R. CHRISTOVICH 
New Orleans, Louisiana 


. Harry LaBruMm 
Philadelphia, Pennsylvania 


Wayne E. STICHTER 
Toledo, Ohio 


For the Term of Three Years 
Ernest W. FIExLps 
New York, New York 
FRANKLIN J. MARRYOTT 
Boston, Massachusetts 
Rosert M. NELSON 
Memphis, Tennessee 


Past Presidents 


Myron W. VAN AUKEN__1920-1923 


Mito H. CRAWFoRD______ 1938-1939 





MarTIN P. Cornecius____.1923-1926 GeRALp P. Hayes_____ 1939-1940 
Epwin A. JONES... 1926-1932 Oscar J. Brown______ 1940-1941 
Grorce W. YANcEY_____.1932-1934 Wits SMITH 1941-1943 
WaLter R. MAYNE. 1934-19385 Pat H. Eacer, Jr. 1943-1944 
J. Roy Dicam..__ 1935-1936 ey ee. 1944-1946 
Marion N. CHRESTMAN__.1936-1937 Paut J. McGoucn_______ 1946-1947 
P. E. REEpER 1937-1938 LoweLt Wuite_..........1947-1948 
PURPOSE 








The purpose of this Association shall be to bring into close contact by association and 
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branches, and to Insurance Companies; for the purpose of becoming more efficient in that 
particular branch of the legal profession, and to better protect and promote the interests 
of Insurance Companies authorized to do business in the United States or Dominion of 
Canada or in the Republic of Cuba, or in the Republic of Mexico; to encourage cordial 
intercourse among such lawyers, barristers and solicitors, and between them and Insurance 


Companies generally. 
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C HAS been a great privilege and pleasure to serve as your President. 

Two unfortunate and unexpected occurrences created unusual 
problems this year. Late knowledge of the limitation in numbers im- 
posed by the Greenbrier plus the fact that the American Bar Associa- 
tion was meeting during our traditional convention time was one. 
The short notice of the early date of our meeting complicated the 
matter of arranging the program. We were able, in the short time 
available, to arrange a program that I am confident will be found 
well worthwhile by the membership. The other problem was caused 
by the fact that our Secretary found it necessary to resign in March. 
I am grateful to the Executive Committee and to other members of 
the Association for their generous advice and assistance in meeting 
these and other problems. 


The Association is greatly indebted to David McAlister for his 
unending devotion to it and the excellent work he has done as its 
Secretary. It was with reluctance and regret that his resignation was 
accepted. We were fortunate in securing the services of John Kluwin 
to take over as his successor. John is well known to the membership, 
having attended our meetings for years and taken an active part in 
our affairs. Notwithstanding the close proximity of the meeting to 
the time of his taking office, you may be assured that he will do an 
excellent job. 


This is the first year that we have had a President-Elect. The 
first man to hold this office is the able and energetic L. Duncan 
Lloyd. He has set a high standard for his successors. He has taken 
full advantage of the opportunity for advance planning which the 
office affords. He will come to the Convention prepared to appoint 
his committees so that they may meet to plan their work and reports. 
This will not only improve the functioning of the Association ma- 
chinery for next year but will add zest to this meeting. 


The program for the annual meeting is printed elsewhere in the 
Journal. The reports from the Hotel as to early reservations indi- 
cate that the choice of meeting place is being well received by the 
membership. 


KENNETH P. GRuBB, 
President 
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Attention Members 
Special Train From New York to Bretton Woods 


If you are interested in riding the special, 
all-Pullman train, from New York to Bret- 
ton Woods, leaving New York about ten 
o'clock A. M. on June 28th, 1949, please 
promptly so advise Mr. Ernest W. Fields, 
9) John Street, New York City, New York, 
who is in charge of arranging for such a 
train. 

Your Editor urges all members who can 
travel to Bretton Woods by this train to 
do so. It will enable us to get together be- 
fore the convention, it will afford new mem- 
bers an opportunity to get acquainted prior 
to the meeting, and will allow those of us 
who have attended many meetings to take 
up where we left off in San Francisco and 
in Portland, regardless of what we were 
doing or where we were. 

I understand that rooms will be assigned 
to those on the train, to avoid standing in 
line for registration in the hotel upon 
arrival. 

Mr. Fields, your Transportation Chair- 
man, must know at the earliest moment the 
approximate number of members who will 
travel by this train, in order to complete 
arrangements with the railroad. Those of 
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you who traveled via the special train to 
San Francisco know how quickly time 
passes, how much fun you can have travel- 
ing on a special train with friends. 


RESERVATIONS AT BRETTON 
WOODS 


The hotel is now acknowledging receipt 
of requests for reservations. If you have not 
made your reservations, and expect to at- 
tend the meeting, you should do so now. 

Requests for reservations through June 
5th, 1949, should be addressed to The 
Mount Washington Hotel, 18 West 55th 
Street, New York City, New York. After 
June 5th letters should be directed to The 
Mount Washington Hotel, Bretton Woods, 
New Hampshire, all to the attention of 
Mr. J. J. Hennessy. 

PROGRAM 

By reviewing the program, which ap- 
pears on pages 169, 170 and 171, you will 
note that your President, by hard work and 
by giving generously of his time, has ar- 
ranged a program which you will enjoy if 
you attend, and if you are not now expect- 
ing to attend, may cause you to change your 
mind and make your reservations without 
delay. 


OPEN FORUMS 

Wayne E. Stichter, Chairman of the 
Open Forums, has secured top-notch speak- 
ers, and has selected subjects in which we 
are all interested. The Open Forums ap- 
peal to me, and I find them most interest- 
ing and beneficial, in that the speakers se- 
lected are peculiarly qualified for their 
jobs, and have made special study of the 
subjects; and, too, all of us who attend are 
given an opportunity to express our views 
and to ask questions. 

ENTERTAINMENT 

L. J. or “Pat” Carey, as you know, is 
General Chairman of the Entertainment 
Committee. Pat is not only a good lawyer, 
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but is a past-master when he takes over the 
job of providing entertainment for a con- 
vention. He and his associates have pro- 
vided for us at Bretton Woods all we could 
wish. After reviewing the entertainment 
provided, I wonder just how we will be 
able to enjoy all he has arranged in the 
way of entertainment, without staying up 
rather late at night. 


TO MEMBERS — APRIL ISSUE 
1949 JOURNAL 


It has come to your Editor’s attention 
that your President received two copies of 
the April Issue of The Journal which had 
several pages containing the Roster either 
transposed or omitted. Your Associate Ed- 
itor, Miller Manier, advises that one or 
more copies of The Journal received by 
him contained pages which were trans- 
posed, or had pages omitted. Since receiv- 
ing this advice we have checked all copies 


INSURANCE COUNSEL JOURNAL 











July, 1949 


of the April Issue in this office, and find 
them to be correct. I sincerely trust that 
this carelessness on the part of one of the 
girls in the plant of the printer, who was 
supplying for a regular girl who was sick, 
whose duty it was, together with other girls, 
to count, place and check pages prior to 
their being bound and mailed, is reflected 
in only a limited number of The Journal. 

Your Editor exceedingly regrets this er- 
ror. It was not an error made in this of. 
fice, and not an error that could have been 
checked in this office. It is really embar- 
rassing to find that this error occurred, 
after all of the checking and rechecking 
which we are compelled to do in this of- 
fice in order to minimize printing errors. 

Please check your copy of the April Issue 
of The Journal, and if you find any pages 
missing or transposed; advise your Editor 
and a correct copy will be mailed you 
immediately. 
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PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL. 
ANNUAL CONVENTION — JUNE 29, 30, JuLy 1, 1949 


2:00 P.M. 
8:00 P.M. 


8:00 A.M. 
9:00 A.M. 


BRETTON Woops, NEw HAMPSHIRE 


TUESDAY, JUNE 28, 1949 


Registration. 


Meeting of the Executive Committee. 


WEDNESDAY, JUNE 29, 1949 


Continued Registration of Members and Guests. 


General Session: 


vr 


. Address of Welcome—Honorable Charles M. Dale, former 


Governor of New Hampshire. 


Response—Wilson C. Jainsen, Vice President, Hartford 
Accident and Indemnity Company. 


President’s Address—““The Friction Line.” 


. “The Extension of Federal Power and Its Significance to 


the Insurance Business.”"—Eugene Thoré — General 
Counsel, Life Insurance Association of America. 


. “A Casualty Executive Looks at His Home Office Legal 


Department and Trial Counsel”—John R. Kitch, Presi- 
dent, Security Mutual Casualty Company. 


. Proposed Amendment to the By-Laws—J. Harry LaBrum. 
. Report of the Secretary—John A. Kluwin. 

. Report of the Treasurer—Forrest S. Smith. 

. Report of Memorial Committee—Elias Field, Chairman. 
. Reports of Standing Committees. 

. New Business. 

. Announcements. 


(a) Open Forums--Wayne E. Stichter. 

(b) Entertainment—L. J. Carey. 

(c) Ladies’ Entertainment—Mrs. Stanley C. Morris. 

(d) Ladies’ Bridge—Mrs. J. A. Gooch. 

(e) Reception for Wives of New Members—Mrs. L. 
Duncan Lloyd. 

(f) Men’s Golf—Lester P. Dodd. 
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12:00 Noon 


1:45 P.M. 


6:30 P.M. 
9:00 P.M. 


9:00 A.M. 





PROGRAM 


THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 


ANNUAL CONVENTION — JUNE 29, 30, JuLy 1, 1949 
BRETTON Woops, NEw HAMPSHIRE 


* * * 


(g) Men’s Bridge—Alexis J. Rogoski. 
(h) Reception of New Members—Richard B. Mont- 
gomery, Jr. 


13. Appointment of Nominating Committee. 
14. Adjournment. 


Cocktails and Stagette Luncheon. 
Introduction New Lady Members. 


Open Forum: Practice and Procedure Committee. 
Moderator: Hubert S. Lipscomb, Jackson, Mississippi. 


Subject: “Discovery Practice in the Federal Courts.” 

a. “The uses to which the discovery provisions of the 
Federal Rules of Civil Procedure may be put by 
lawyers representing plaintiffs in suits against in- 
surers or their insureds and what defense lawyers 
can do to resist or counteract such uses.”—L. Den- 
man Moody, Houston, Texas. 

b. “The uses to which the discovery provisions of the 
Federal Rules of Civil Procedure may be put by 
lawyers defending insurers or their insureds.” — 
Robert P. Hobson, Louisville, Kentucky. 

c. “Practical remedies for abuses, inequities and injus- 
tices resulting from present discovery practice in 
Federal Courts.”—Laurent K. Varnum, Grand Rap- 
ids, Michigan. 

Questions and General Discussion. 
President’s Reception—Cocktails. 


Dancing. 


THURSDAY, JUNE 30, 1949 


Open Forum: Automobile Insurance Law Committee. 
Moderators: Allen Whitfield, Des Moines, Iowa: 
Fietcher B. Coleman, Bloomington, Illinois. 


Subject: “The cooperation clause as a condition precedent to 
liability.”"—A. Frank O’Kelley, Tallahassee, Florida. 

Subject: “Preventing liability in excess of the policy limits.” 
—James Dempsey, White Plains, New York. 

Questions and General Discussion. 


a 
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PROGRAM 


‘THE INTERNATIONAL ASSOCIATION OF INSURANCE COUNSEL 
ANNUAL CONVENTION — JUNE 29, 30, JuLy 1, 1949 
BRETTON Woops, NEw HAMPSHIRE 


1:30 P.M. Men’s Golf Tournament. 

2:00 P.M. Ladies’ Bridge Tournament. 

3:00 P.M. Men’s Bridge Tournament. 

6:30 P.M. Humble Humbugs Mint Julep Party. 
7:30 P.M. Annual Banquet. 


Entertainment—Dancing. 


FRIDAY, JULY 1, 1949 


9:00 A.M. General Session. 


“O Wad some Pow’r the giftie gie us 

To see oursels as others see us! 

It wad frae many a blunder free us, 
and foolish notion.” 


1. “A Scientist Looks at Court Procedure’”’—Dr. L. B. Jensen 
—Chicago. 


nh 


. “I Served on Your Jury”—Hezekiah J. Scroggins, Morgan 
Mills, Texas. 


3. “I Reviewed Your Record”—as told to Wayne Ely by 
Judge Lyon Anderson—St. Louis Court of Appeals. 


_ 


. “The Legacy of World Leadership”—Honorable Francis 
J. Myers—United States Senator from Pennsylvania. 


. Awarding of Golf and Bridge Prizes. 
. Report of Nominating Committee. 


. Election of Officers. 





on wt 


. Induction of New President—L. Duncan Lloyd. 
9. Adjournment by President L. Duncan Lloyd. 
2:00 P.M. Meeting of New Executive Committee. 


2:00 P.M. Meetings of Committees Appointed by President Lloyd to 
Serve in 1949 and 1950, place of the meetings of the 
various committees to be announced. 
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Entertainment—Annual Meeting, Bretton Woods 


By L. J. Carey, Chairman Entertainment Committee 


HE MEN of our organization should 

have no regrets over our failure to be 
able to fit into the confines of White Sul- 
phur for there will be ample golf facilities 
at Bretton Woods. The wives need have 
no regrets at being unable to see exactly 
what Dorothy oy ne has done to the 
Greenbrier for the facilities for recreation 
and entertainment at Bretton Woods will 
surpass White Sulphur. 

The White Mountains at the end of June 
will provide a glorious setting for our con- 
vention. The beautiful hotel situated in 
such a picturesque location, the opportu- 
nities for mountain climbing, horseback 
riding, golf, tennis, swimming and other 
sports are all most inviting. 

In addition to all this, there will be a 
wonderful opportunity for short sightsee- 
ing trips to such interesting places as The 
Flume, Crawford Notch, Franconian Notch, 
The Lost River, and many others. 

The entertainment program will start off 
on noon of the first day with an interesting 
Stagette Luncheon for the introduction of 
new lady members. The President's Recep- 
tion in the evening will be good, as usual, 


and there will be dancing in the cool of the 
evening. 

The 18-hole championship golf course 
will be available exclusively for our mem. 
bership and the tournament will be held 
on Thursday afternoon. At the same time, 
the Ladies’ Bridge Tournament will pro- 
vide a reason for distributing some very 
beautiful prizes. 

At the Humble Humbugs Mint Julep 
Party Thursday evening and the Annual 
Banquet following, there will be some nov- 
el entertainment, and unless we find some 
way to prevent it, there will undoubtedly 
be some singing. 

Because so many of our members seem 
to be planning on bringing along the 
“small fry” we hope to put on a swimming 
contest in one or both of the swimming 
pools for all those under twenty-five—and 
a bathing beauty contest for the benefit of 
those men over fifty. 

We keep reaching new highs in interest- 
ing programs combined with delightful 
recreation and entertainment. I predict 
that Bretton Woods in 49 will top them 
all. 


ECA and the American Marine Insurance Industry 
By J. Harry LaBrum, Philadelphia, Pa. 


HE INSURANCE industry as a whole 
must issue a call to arms if it is suc- 
cessfully to combat governmental inroads 
into its business from a competitive as well 
as a regulatory standpoint. 


The competitive standpoint is of imme- 
diate interest. Governmental agencies prate 
about the “Free Enterprise System” and 
state in all of their regulations that private 
enterprise must be used in carrying out the 
duties imposed on them by law, but in o 
eration the same agencies belie their wor 
by seemingly doing everything possible to 
retard and prevent private industry from 

laying its proper part in the program. 

his is particularly true in the case of “pri- 
vate enterprise” as it relates to insurance. 
Government control and interference is 
increasing. 


The insurance industry has already wit- 
nessed the action of the Commodity Credit 
Corporation in not requiring farmers who 
borrowed from it on the pledge of stored 
grain as collateral, to insure the risk. It will 
be recalled that the Commodity Credit Cor- 
poration provided a plan whereby the farm- 
er’s loan would be cancelled if this collat- 
eral was destroyed. This was a complete 
invasion of the private insurance field by 
government, eliminating the necessity of 
the farmers following the usual practice of 
insuring with private insurance companies. 

Now comes a new method of eliminating 
another branch of the insurance business 
from a field where it always has played an 
important part and fulfilled an essential 
function. The Economic Cooperation Ad- 
ministration, which is carrying out the 
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European Recovery Plan, popularly known 
as the Marshall Plan, in a recent regula- 
tion refused to approve credits for insur- 
ance premiums and made no requirement 
whatsoever that the borrowers insure safe 
delivery of the commodities procured un- 
der the loan. The borrower was free to pur- 
chase insurance in the currency of his own 
country, but in the event of loss he would 
not recover dollars with which to repur- 
chase the goods lost or damaged. Recog- 
nizing this difficulty, the ECA met this 
seed by permitting reallocation of its cred- 
its so as to make dollars available to the 
borrower. This redistribution is exactly the 
same service performed by private insur- 
ance companies and the practice now en- 
gaged in by ECA means the furnishing of 
dollar insurance to foreign borrowers to the 
exclusion of United States marine insur- 
ance companies. 

At first blush this may not seem very im- 
portant to the insurance industry as a 
whole, but a careful examination. of the re- 


sults which will probably flow from this . 


action of the ECA will demonstrate that 
(1) it is another attempt by governmental 
agencies to eliminate a section of private 
business, and (2) it definitely retards the 

owth and weakens the financial structure 
of the American marine insurance business. 

Congress has in numerous ways indicated 
its desire to foster and encourage the 
growth and oy of the American ma- 
rine insurance industry, recognizing the 
part it plays in the operation and develop- 
ment a a strong American Merchant Ma- 
rine. The ECA Act itself declares that “The 
Administrator shall to the maximum extent 
... utilize private channels of trade.” De- 
spite these declarations of intention by Con- 
gress, ECA on September 13, 1948, an- 
nounced that it would not after that date 
allocate dollars for payment of marine in- 
surance premiums. The ruling was based 
on the statement that it was a further move 
to emphasize private trade practices in the 
ECA operations as directed by Congress and 
that administrative, legal and economic 
considerations pointed to the wisdom of 
avoiding ECA involvement in insurance 
financing. 

Under this change in policy, the insur- 
ance premium covering transportation to 
shipside is still absorbed by ECA as a part 
of the selling price on f.a.s. sales, but the 
insurance premium for the ocean transpor- 
tation is not absorbed. Theoretically this 
should not in any way rob the American 
marine insurance industry of this market, 
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but factually foreign governments control 
foreign trade through control of currency 
and import regulations. These controls = 
mit foreign governments to compel their 
nationals to procure insurance in their own 
markets to the elimination of all others, 
and in their own currency as dollars will 
not be released for payment of insurance 
premiums. This practice of foreign govern- 
ments in the matter of insurance is well 
established and controls now exist in 
France, Belgium, Italy, Holland, Norway, 
Sweden, Portugal, and other countries. 

A number of South American countries, 
notably Argentina, have restrictive insur- 
ance laws which in effect prohibit Ameri- 
can marine insurance companies from com- 

ting for business. While the ECA regu- 
ation does not directly affect shipments to 
or from these countries and the United 
States, it lends assistance to such restrictive 
practices by advising them that United 
States governmental agencies have no ob- 
jection to them. 

When one realizes that more than five 
billion dollars in credits and commodities 
were given to European countries in 1948 
and that just recently there was reported 
out of the Foreign Relations Committee of 
the Senate a bill authorizing five billion 
five hundred and eighty million dollars for 
a fifteen-month extension of ECA to June 
30, 1950, the enormity of the loss being suf- 
fered by the American marine insurance in- 
dustry can be comprehended. 

Generally speaking, in any ECA-financed 
transaction four parties are involved, ECA, 
a foreign government, a foreign importer 
and an American exporter. The interest of 
the American exporter in insurance expires 
when delivery of the merchandise in ac- 
cordance with the terms of sale is made and 
he becomes entitled to payment. 

The 9 importer deposits in a coun- 
terpart fund in his country the local cur- 
rency equivalent of the dollar cost of his 
shipment and, in the event of loss, the 
amount of deposit in local currency is re- 
turned to him through insurance. The for- 
eign government finds in such event that it 
has been charged by ECA with the shi 
ment and is in need of a replacement. fe 
has retained the local currency deposited by 
its importer, but that cannot be used to pur- 
chase the replacement. Dollars alone can 
do this, and the country in question must 
either resort to its free dollars or do with- 
out the replacement. This situation tends 
to thwart the very purpose of the program 
and will not result in relieving ECA of the 
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burden of financing the replacement, but 
will merely shift the expense from one pe- 
riod to another or necessitate taking the 
money from some other part of the pro- 
gram. In either event, funds must be ap- 
propriated in sufficient amounts to pay the 
cost of replacements. 

The American marine insurance indus- 
try, speaking through the Association of 
Marine Underwriters of the United States 
and the Insurance Brokers’ Association of 
New York, Incorporated, unlike many per- 
sons or industries that have espoused the 
purposes of ECA, but have come to the Ad- 
ministrator with their hands out for some 
special consideration or favor, has asked 
only that, in the matter of placing marine 
insurance on ECA shipments, normal com- 
mercial practices be followed to the fullest 
practical extent and normal private chan- 
nels of trade utilized in the field of marine 
insurance. This would mean that an Amer- 
ican shipper, who, under normal practice, 
would have shipped his goods to Europe 
c.i.f., would follow that practice instead of 
being compelled by the terms of the agree- 
ment to ship f.o.b. or f.a.s. 

The American marine insurance under- 
writers wish only an opportunity to com- 
pete on an equal basis for such insurance 
as may be placed on ECA shipments.- They 
ask encouragement by ECA of the utiliza- 
tion of normal commercial terms of sale in 
connection with privately procured ECA- 
financed shipments, and assistance by ECA 
in combating discriminatory laws and regu- 
lations of foreign governments relating to 
insurance on ECA-financed os. The 
underwriters point out that marine insur- 
ance is international in scope and that no 

overnment should be permitted to limit 
its ay Sonar» to a particular locality, and 
that the marine insurance industry in this 
country should not be penalized because 
of this country’s generosity. 

In addition, it is pointed out that the 
cost of comparable insurance in foreign 
government controlled markets is some- 
times as much as three times the cost in 
the American market. 

As the result of complaints made to the 
Joint. Committee on Foreign Economic 
Cooperation (the so-called Watchdog Com- 
mittee) by the representatives of the Ameri- 
can marine insurance industry, a hearing 
was held on February 16, 1949, before rep- 
resentatives of that Committee. Senator 
McCarran, speaking for the Committee, 
urged the ECA to work out an arrange- 
ment satisfactory to the industry. Meetings 
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between the industry and ECA staff mem. 
bers were held in Washington. On Febru- 
ary 28, 1949, without consultation with the 
pager of the industry, ECA pub. 
lished a revised directive covering marine 
insurance which neither in form nor sub- 
stance reflected the discussions had with the 
industry. The directive which became ef- 
fective on that day merely provided that 
ECA would pay the cost of insurance, but 
only upon - premewae of the country re. 
ceiving the aid shipment. This new policy 
leaves to the foreign government the deci- 
sion as to whether or not to insure a spe- 
cific cargo and from whom the insurance 
will be purchased. 

ECA by the publication of its new policy 
took the American marine insurance indus- 
try out of the frying pan and threw it into 
the fire. It strengthened the monopolistic 
control of foreign governments over the 
placing of marine insurance on ECA ship- 
ments. It will involve the ECA in payments 
in dollars to foreign insurance companies 
at non-competitive rates. It can only bene- 


‘fit foreign insurance markets which will 


now be able to secure dollars for insurance 
premiums, thereby intensifying the restric- 
tions which have eliminated the American 
marine insurance industry from the market. 
The almost complete absence of any knowl- 
edge of the problem facing the American 
marine insurance business, and of the busi- 
ness itself, by the ECA officials responsible 
for the promulgation of this directive seems 
to be indicated by the fact that no control 
is exercised over costs. This means that in 
the absence of competition a foreign gov- 
ernment controlled insurance company can 
and probably will charge by way of pre- 
miums all the traffic will bear. 

Senator McCarran, Chairman of the 
_ Committee, immediately called upon 

aul G. Hoffman, ECA Administrator, to 
revise the policy, pointing out that 


“The Congress is interested in protect- 
ing American industry; and . . . there is 
a great difference between using the Eco- 
nomic Cooperation Act to provide special 
benefits for American industry—which 
you are not being asked to do in connec- 
tion with this matter—and using the act 
to set up a preference against American 
industry which you are being asked not 
to do in this instance.” 


ECA seems to have misinterpreted Sena- 
tor McCarran’s request and considered it 
as a proposal that a part of the insurance 
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on Marshall Plan cargoes be written with 
American companies. 

That ECA fails or refuses to understand 
the position in which the directives of Sep- 
tember 13, 1948, and February 28, 1949, 
place the American marine insurance in- 
dustry, is evidenced by the following press 
quotation from Mr. Hoffman’s letter of 
March 9, 1949: 


“I wish to emphasize that the effect of 
this new policy is to place American in- 
surance companies in precisely the same 
position as other American exporters of 
goods and services now being paid from 
ECA funds. 

“I do not think the ECA should go 
further than this nor the ECA should re- 
quire insurance with American compa- 
nies on a specified percentage of cargos 
or any other similar formula.” 


This ignores the restrictions placed by 
foreign governments on their nationals in 
the matter of insurance coverage on ECA- 
financed shipments from the United States 
to the participating European country. 

The American marine insurance indus- 
try has never asked that it be preferred or 
that it be allotted any definite percentage 
of the insurance on ECA-financed cargos. 
All it has asked is that it be placed on a 
parity with foreign insurance companies. 
It asks only the right to compete for its 
proper share of the business which would 
follow if normal trade operations were in 
effect. 

When the regulation of February 28, 
1949, was promulgated, the American ma- 
rine insurance industry despaired of reach- 
ing any satisfactory conclusion with repre- 
sentatives of ECA and sent a proposed 
amendment of the ECA Act to Senator Mc- 
Carran for inclusion in the new bill. The 
amendment provides that in so far as pos- 
sible the Administrator take the necessary 
steps to assure in connection with insurance 
coverage that the terms of sale of commodi- 
ties procured in the United States are the 
same as those customarily used in private 
trade and that the insurance be stated in 
dollars. 

The bill was reported out of Committee 
without the proposed amendment. The ex- 
cuse given for dropping the amendment 
was that one hundred and nine types of 
commodities are “knocking at the door” 
asking special treatment. The American 
marine insurance industry asked no special 
treatment, but only an opportunity to serve 
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and compete on a basis that was non-dis- 
criminatory. Fortunately, the other hand- 
maiden of foreign commerce, the Merchant 
Marine, fared better. Its position was clari- 
fied and an amendment to the proposed 
act providing that where practicable and 
when available “at market rates for United 
States flag vessels” fifty per cent of ECA 
cargos originating in the United States must 
be —— in American vessels, was includ- 
ed in the bill reported out of Committee. 

When the ECA bill was on the floor of 
the Senate for consideration, Senator Mc- 
Carran offered the following amendment: 


“(j) The Administrator shall, in pro- 
viding assistance in the procurement of 
commodities in the United States, make 
available United States dollars for ma- 
rine insurance on such commodities 
where such insurance is placed on a com- 
petitive basis in accordance with normal 
trade practices prevailing prior to the 
outbreak of World War II. In the event 
any participating country directly or in- 
directly prevents United States compa- 
nies from competing for marine insur- 
ance on commodities procured in the 
United States with funds from the Eco- 
nomic Cooperation Administration, the 
Administrator shall require that all ma- 
rine insurance on such commodities pro- 
cured with such funds and shipped to 
such countries shall be insured with com- 
panies authorized to do a marine insur- 
ance business in the United Staets.” 


Although opposed by the Senate Commit- 
tee on Foreign Relations, the amendment 
was passed by a record vote of 59 for, 22 
against. 

The ECA bill, as passed by the House, 
did not contain the amendment. The bill 
was therefore placed in conference between 
the two Houses. The Conference Report 
retained in the bill the first sentence of the 
amendment, but excluded the second, there- 
by once again effectively eliminating the 
American marine insurance industry from 
the market. It is not clear from the Con- 
ference Report just what objection was up- 
permost in the minds of the conferees to 
the inclusion of the second part of the 
amendment. The Report stated, “It was 
believed also that to impede foreign gov- 
ernments from applying, in so far as related 
to marine insurance, the exchange restric- 
tions necessary to their compliance with 
their obligations under the European re- 
covery program would be contradictory to 
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the tenor of the act.” It is not clear how 
the tenor of the Act would countenance dis- 
criminatory or nationalistic acts by the par- 
ticipating countries, which is the whole ob- 
jection raised by the marine insurance in- 
dustry to the trade patterns as they were 
developed as a result of the ECA policy. 

If half a loaf is better than none, then 
the industry can console itself with a half 
loaf even though the objections which they 
voice seem to have been entirely overlooked 
as a result of the congressional action. It 
must be assumed that the result is more 
palatable to the ECA than to the industry, 
tor the amendment as finally adopted does 
not require ECA to take affirmative action 
in eliminating the restrictive — practices 
about which the industry complains. It 
limits the circumstances under which in- 
surance dollars may be made available, but 
fails to give notice to that part of the world 
which we are supporting under the Mar- 
shall Plan that we will not stand for their 
undemocratic restrictions. This failure of 
Congress to provide proper relief to one of 
our great industries only emphasizes the 
necessity for more aggressive action if other 
instances adversely affecting the industry 
are to be minimized. 

Two wars have taught us the tremendous 
cost of neglecting our Merchant Marine. 
We know, beyond question, that we must 
maintain a strong, modern, diversified Mer- 
chant Marine in order to protect our world 
commerce and to insure our national de- 
fense in time of peace and to provide a sup- 
ply train for our armed forces in time of 
war. 
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Banking, shipping, and marine insurance 
have long been known as the “handmaid. 
ens” of international commerce. The Amer- 
ican marine insurance industry has, over 
the past thirty years, built up an effective 
operating organization, which consists not 
only of financial ability to write risks of 
great size, but a complete service composed 
of brokers and underwriters with a knowl- 
edge of competitive markets and trade cus- 
toms and risk surveyors, cargo inspectors, 
average adjusters, and administrative per- 
sonnel. The impairment of this industry 
would be detrimental to the American Mer- 
chant Marine and the commercial position 
of American importers and exporters. The 
consequences would be that the insurance 
business, even with respect to American 
shipping and our foreign trade, would 
gravitate into the hands of foreign under- 
writers, who, over a period of time, would 
be able to discriminate against American 
shipping and thus, by indirection, make it 
more ditficult for the American Merchant 
Marine to maintain its position. The suc- 
cessful peacetime operation of a strong 
United States Merchant Marine can best be 
accomplished if we are assured that the 
American marine insurance industry is in- 
suring not only our vessels, but the cargos 
they carry. 

If the insurance industry is to survive 
as a private operation, there must be co- 
operative effort so that each of its segments 
is protected against encroachment from 
within, for it can, in a competitive market, 
protect itself from without. 
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Broker’s Liability for Transferring Defrauded Owner’s Stocks 


By Tuomas H. Bivin 
Vice-President, Great American Indemnity Company 
New York City 


“OP HE ‘RACKET’ IN CANADIAN OIL 
AND MINING VENTURE STOCKS 
HAS SPRUNG UP AGAIN!” The finan- 
cial pages of the New York Times of Sun- 
day, March 6, 1949, carried this plain warn- 
ing. Obscurely tucked away in a maze of 
fine print, commenting on market condi- 
tions of the day, the sentence probably was 
not noticed by many readers. It gives no 
hint of the far reaching effect of such 
rackets. 
Not long ago the same newspaper carried 
another rather obscure news item on. its 
financial pages. It read as follows: 


“TWO SENTENCED IN SWINDLE” 
“Australian and Canadian Get 5-Year 
Terms in U. S. Court” 


“John Woolcott Forbes, Australian 
sportsman and financier who is wanted 
in his own country on charges involving 
a $10,000.00: swindle, was sentenced by 
Judge Samuel Mandelbaum in Federal 
Court here yesterday to five years’ im- 
prisonment. Alfred Ernest Dawson, Ca- 
nadian securities dealer, received four 
years. They had pleaded guilty to indict- 
ments accusing them of stock frauds said 
to have cost investors $250,000.00 here. 

“Forbes had come here by way of In- 
dia, France, England and Canada, where 
he teamed up with Dawson. Forbes, the 
salesman, courted wealthy, middle-aged 
women, while Dawson converted the se- 
curities they obtained into cash. They 
sold virtually worthless oil stocks and 
gold mine shares. Forbes is 40 years old, 
Dawson, 58.” 


Back of this twenty-three line inconspicu- 
ous news item rests one of the most incred- 
ible and intriguing stories of stock fraud 
that has struck the financial center of the 
world for some time. Other frauds have 
been more stupendous as to amounts and 
may have affected more people. Few have 
been so dramatic or so coldly predatory in 
their assault upon the bounty of defense- 
less women. 

To be sure, there is nothing novel about 
stock promotion schemes which victimize 


innocent persons. Despite the vigilance of 
the S. E. C. and the Department of Justice 
and the ever present alertness of stock bro- 
kerage houses, there is still traffic in stock 
frauds. The seriousness of the situation is 
appreciated only through a realization that 
frequently investors are reduced to insol- 
vency and destitution. The havoc wrought 
becomes more deplorable when the perpe- 
trators of such frauds deliberately reach out 
and ensnare women who are left dependent 
to a large degree upon the income pro- 
duced by the securities that were their 
inheritance. 

One of the several cases arising out of the 
activities of A. E. Dawson and John Wool- 
cott Forbes, alias John Hamilton, was re- 
cently decided by the New York courts. 
There is considerable precedent in New 
York and other jurisdictions established by 
similar cases. Each case, however, arises 
under distinguishable factual situations 
and as we shall see, since the law in New 
York on one or two of the legal principles 
is not well settled, each such case carries 
dangerous potentialities for the stock bro- 
ker and for his insurer. 


Before considering the law of the case, it 
would be well to present some of the facts, 
especially since all that was known was not 
aired at the trial for the reason that the 
defendant presented no evidence. 


Forbes, alias Hamilton, was the salesman. 
Suave, debonair and impressive, he readily 
became accepted in that segment of society 
upon which he had focused his attention 
for the perpetration of his diabolical 
scheme. After his illegal entry into Can- 
ada, he met A. E. Dawson. Until appre- 
hended for these particular frauds, Daw- 
son apparently was a respected citizen of 
a large Canadian city, where he operated a 
stock dealer’s office. He was regarded as a 
specialist in oil and mining stocks and reg- 
istered as such a dealer in a directory of 
the dealers of North America. Dawson, ac- 
cording to Forbes, arranged for Forbes’ in- 
troduction to certain persons in New York, 
who in turn would innocently lead him to 
the hunting ground where he hoped to bag 
his quarry. 
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Dawson had no contact with the owners 
of the stock. His part of the game was to 
exchange the shares for cash. He resorted 
to the old trick of watering the stock by 
making a cash deposit in a Tulsa Bank to 
the credit of one of his many worthless or 
defunct oil companies. He subsequently is- 
sued what purported to be dividend checks 
and auies them out at regular intervals 
to those persons who had been bilked into 
surrendering good securities in exchange 
for these worthless ones. 

The plaintiff in the case under consid- 
eration was one of the victims who yielded 
to the persuasive powers of Forbes, alias 
Hamilton, and surrendered, among. other 
valuable securities, a sizeable block of Gen- 
eral Motors Stock. So far as is known from 
the record, none of the victims became 
aware of the fact that they had been de- 
frauded. Dawson and Forbes were picked 
up by the Federal Authorities in Mexico, 
where they had taken refuge when the trail 
got hot and apprehension was imminent. 
Most of the victims learned for the first 
time through the agents of the eet 
of Justice or the S. E. C. that they had been 
swindled. Some had received certificates 
for shares of worthless securities, which they 
assumed were of value. Others were lulled 
into a sense of false security by the regular 
receipt of “watered” dividends in amounts 
considerably in excess of the earnings of the 
good securities with which they had parted. 
This plaintiff testified that she had not re- 
ceived the promised certificate for Royal 
Canadian Oil, but she had received three 
of the “watered” dividend checks. 

These women, however, were not the 
only victims of the machinations of these 
culprits. The frailty of human nature is 
such that it often leads us to seek comisera- 
tion for our own defection. Recovering 
from the shock of having been mulcted 
by the cunning and shrewdly calculated 
artifices of the professional swindler, we 
cast about for self-justification, which we 
hope may include redress for our losses. 
Consultation with personal counsel may 
often result in an opinion that there are 
others who may be required to carry the 
burden of the defrauded one’s misfortune. 
If the good and valuable securities were 
wrested from the possession of the unsus- 
pecting owner by trick or device and trans- 
ferred by a stock brokerage house, or in- 
vestment banking institution, as they usual- 
ly are and were in this case, an action in 
conversion, perhaps even replevin may be 
indicated. In due course a Summons and 
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Complaint, sounding in conversion and re- 
plevin, was served upon the brokerage firm 
through which the securities were sold by 
Dawson. The defendant had cause for 
alarm and dismay at the prospect of bein 
sued for its innocent traffic in the swindled 
securities, but it may also rejoice in the 
wisdom and good business vision that it 
employed when it purchased Brokers Blan- 
ket Bond protection. The insurance com- 
pany was immediately notified and by in- 
direction the broker and insurer likewise 
beeome victims of the swindle. 


Undoubtedly the public will waste little 
time in sympathy, consternation and con- 
cern over the plight of the defendant bro- 
kerage house or its insurer, but the public 
is bound to be indignant and sympathetic 
with the problems of a woman who has in- 
nocently become the prey of a deliberate 
swindler. From that public come the jurors 
who sit in final judgment upon and decide 
the fate of the now numerous persons 
reached by these rackets. 


Brokerage firms and investment bankers 
insure their liability for potential losses, 
such as this, under some form of Brokers 
Blanket Bond. These bonds may carry the 
Clause E. coverage, which indemnifies the 
insured against loss sustained through buy- 
ing or selling securities which prove to be 
forged, altered or stolen. If the Clause E. 
cover is not carried in the Brokers Blanket 
Bond, the coverage may be carried under a 
Securities Form 3 or 4 Forgery Policy, which 
in the main affords the same protection. 

The approach to the defense of this type 
of case or any other for that matter must 
begin with the fundamentals. First the ele- 
mentary and simple problem of determin- 
ing the basic rights and responsibilities of 
the parties. In studying the complaint we 
must keep before us the fact that an action 
in conversion alleges that the securities 
were stolen, that the negotiator thereof did 
not have good title, and that, therefore, the 
defendant brokerage house, through which 
they were sold, is called to answer to the 
plaintiff, even though the defendant may, 
under the facts, be an innocent transferee. 

The next step in the analysis is to con- 
sider that ever present basic and funda- 
mental principle of the relationship of the 
parties. A preliminary research developed 
the following principles of law which had 
to be reconciled and molded into the 
known facts. 

Fortunately the question of forgery is re- 
moved from the case, since plaintiff admit- 
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ted that she had signed the stock in blank 
and that her signature thereon was genuine. 

We must now consider the possible li- 
ability at common law of the defendant 
brokerage house for the disposal of the 
plaintiff's stock certificates in good faith 
but without plaintiff's direct authorization. 


What is the relationship between the plain- 


tiff and the defendant? 
There are three possibilities: 


1. The stock could have been acquired 
from the plaintiff by physical theft, 

2. acquisition by non-fraudulent means 
and subsequent lawful disposition by the 
holder, and ; 

3. acquisition through fraud and mis- 
representation with no intent to perma- 
nently deprive the plaintiff of her stocks 
and the proceeds thereof. 


In this regard the fact as then known to 
the defendant, and later confirmed at the 
trial, was that Dawson, the only person to 
have any contact with the defendant, was 
personally known to one of the defendant's 
partners. He came to the defendant's place 
of business for the purpose of being prop- 
erly introduced and to open an account as 
a dealer. He was at the time accompanied 
by a responsible, well-known individual, 
who was prepared to vouch for him to the 
firm. He encountered the partner with 
whom he was acquainted quite by accident 
in the office. This partner had dealt with 
him when connected with other brokerage 
houses and had been in Dawson's office in 
Canada. He was not well known to the 
partner, but he at least was known as a 
bona fide dealer and nothing improper 
about him or his business transactions was 
known to the partner. With this introduc- 
tion, the account was opened and transac- 
tions were consummated in the stocks, 
which later proved to have been taken from 
the plaintiff and others by fraud. 

If there is an actual physical theft of the 
stock, there is authority for the conclusion 
that no title could pass to anyone and, 
therefore, no defenses available to an ulti- 
mate transferee in a conversion action. An- 
derson v. Nicholas, 28 NY 600; Knox v. 
Eden Mussee Co., 148 NY 441; Page v. 
Clark, 100 Misc. 695,,165 NYS 1058. 

Where, on the other hand, stock has been 
transferred by the owner as a result of other 
fraudulent or non-fraudulent methods em- 
ployed by the transferees, certain defenses 
may be available to an ultimate transferee, 
including the holder for value. In these in- 
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stances the attributes of negotiability carry 
considerable weight. 

The defendant in this action was clearly 
not a holder for value. While they endorsed 
the securities to place them in “street” 
form, they were never at any time the bene- 
ficial owners and their endorsement was 
merely to facilitate sale. In the event that 
the stock could not have been sold, they 
would have been at perfect liberty to charge 
it back to Dawson’s account and return it 
to him. Such transactions do not place the 
brokerage firm in the position of a holder 
for value. Weane v. Barden, 49 NY 286. It 
depends upon the intent and actions of the 
defendant. If he acted in good faith, then 
his position may reasonably be that he is 
not liable. 

Departing from the common law and con- 
sidering the Uniform Stock Transfer Act, 
which New York and many other states 
have adopted, we find that to measure up 
to the honesty required in dealing with 
such securities, the defendant need only 
spell out good faith. It follows that an act 
carelessly or negligently done will not make 
one through whom securities are trans- 
ferred liable unless bad faith is demonstrat- 
ed. Prior to the adoption of the Uniform 
Stock Transfer Act, the decisions required 
due care. If such facts were present as to 
put a reasonably prudent man upon in- 
quiry, and he neglected to make inquiry, 
the inference of the actual notice is not ap- 
plicable. Kilmer v. Hutton, 131 AD 625. 

The case of Fisher v. Mechanics and Met- 
als National Bank, 153 NYS 786, although 
a lower court decision, contains an impor- 
tant statement of the law of such cases. 

The Court said: 


“The plaintiff claims that the bank was 
put on notice and, therefore, is not a 
bona fide holder. This by virtue of the 
fact that the certificates of stock were is- 
sued in the name of the plaintiff and not 
in the name of the brokers. This point is 
without merit. It is common knowledge 
that certificates of stock standing in the 
name of the original owner and endorsed 
in blank are dealt in thousands of times, 
and during a period often of many years 
without change of name of original own- 
er, although title has changed on innu- 
merable occasions.” 


The doctrine of estoppel may also be con- 
sidered and weighs heavily in the case. In 
fact it may present the strongest defense 
available to defendants. Under a general 
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denial the defense of estoppel might be em- 
ployed to demonstrate that by her actions 
plaintiff allowed Dawson to convert her 
stock. Had it not been for her initial act, 
the defendant here would not have been 
able to dispose of the stock in the belief 
that Dawson had a perfect right to it. The 
broad general rule appears to be well set- 
tled at common law that stockholders who 
entrust another for a special purpose only 
with stock certificates endorsed or signed 
in blank, clothe party entrusted with such 
indicia of ownership that an unauthorized 
sale or pledge of the certificates by the lat- 
ter to an innocent vendee or pledgee for 
value, binds the true owner, and prevents 
him from asserting a paramount interest in 
the shares. In one New York case this rule 
was applied to a broker, who apparently 
was not a vendee or a pledgee for value. 
See Ellion v. E. C. Miller & Co., 181 Fed. 
868, where plaintiff endorsed stock in blank 
to his brokers for the purpose of sale. The 
brokers had a running account with an- 
other defendant brokerage house to whom 
they sent the stock to be credited generally 
to their account. They also requested de- 
fendant brokers to return to them other 
stock held by defendant for them. The 


defendant did this. The first brokers failed, © 


being indebted to defendants, and defend- 
ants sold the stock unaware of the plain- 
tiff’s interest. Plaintiff sued in conversion. 
Held—no recovery. The defendants’ return 
of other stock to brokers spelled out con- 
sideration, thereby making defendants 
holders for value. See also T. A. Macln- 
tyre & Company, 181 Fed. 955. 

An early New York case (1871) laid down 
a rule on facts in point and nearly upon 
all fours with the present case. Plaintiff, 
a woman, endorsed stock certificates in 
blank and gave a power of attorney to 
transfer and deliver stock to her broker. 
The broker wrongfully pledged the stock 
with another broker, who in turn pledged 
it with defendant bank, which had no 
knowledge of plaintiff's interest. In setting 
forth the general rule, the court said: 


“It must be conceded that as a general 
rule applicable to property other than 
negotiable securities, conversion or forg- 
ery can convey no greater right or title 
than he has, but this is a truism predi- 
cable of a simple transfer from one party 
to another, where no other element inter- 
venes. It does not infer that the well es- 
tablished principle, that where the true 
owner holds out another, or allows him 
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to appear, as the owner of, or as having 
full power of disposition over the prop. 
erty, and innocent third parties and those 
lead into dealing with such apparent 
owner, they will be protected. Their 
rights in such cases do not depend upon 
the actual title or authority of the party 
with whom they deal directly, but are 
derived from the act of the real owner, 
which precludes him from disputing as 
against them, the existence of the title or 
power which through negligence or mis- 
taken confidence he caused or allowed 
to appear to be vested in the party mak- 
ing the conveyance.” 


In accord with the above stated rule with 
the added qualification that it will not ap- 
ply where the certificates are stolen or lost 
are the following authorities. Knox v. Eden 
Mussee Co., 148 NY 441; Smith v. Savarin, 
141 NY 315; Brady v. Mt. Morris, 65 AD 
212, Matter of Mills 125 AD 730, aff'd. 193 
NY 686; Talcutti v. Standard Oil Co., 149 
AD 694. 


In Mitchell v. Boyer, 160 AD 565, the 
owner of stock certificates contained an 
assignment on its back to the plaintiff 
with power of attorney to transfer deliv- 
ery of it to a customer of defendant bro- 
ker. The customer gave it to defendants 
with instructions to sell. They did so, 
crediting the proceeds to his account. ‘The 
customer drew on the account and closed 
it out. The owner of the stock sued the 
defendant in conversion, although he 
never had any direct contact with de- 
fendants. Held—‘‘The delivery by the 
owner to the customer, with signed trans- 
fer, clothed him with indicia of title, en- 
titling defendants to deal with him as 
the owner.” A strong dissent in this case 
pointed out that defendants knew of 
plaintiff's interests and credited interme- 
diary’s account without making inquiry. 


In Kilmer v. Hutton, 131 AD 625, de- 
fendant claimed plaintiff, a widow, was 
negligent in dealing with the intermediary 
and claimed estoppel. The defense was re- 
jected by the court but in the opinion some 
pains were taken to explain why the facts 
of the case necessitated a rejection. The 
decision — that the doctrine of 
estoppel would have application under oth- 


er circumstances. 

Several New York cases involved lan- 
guage indicating that the doctrine of estop- 
pel will not apply in cases where fraud was 
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used initially to procure the securities. The 
Knox-Eden case, supra, contains such lan- 
guage, as well as Kilmer v. Hutton supra. 
These cases ultimately get around to dis- 
tinguishing between good faith and lack 
of it, which would have a direct bearing 
upon whether or not the acquisition was 
fraudulent. Mitchell v. Boyer supra, con- 
tains dictum upon fraudulent acquisition 
but the decision concedes at the outset that 
there was no initial fraud in the acquisi- 
tion. 

McKinsey v. Seaboard National Bank, et 
al, 184 AD 8, 171 NYS 1002, is decidedly 
in point. A swindler gained the confidence 
and affection of the owner of stock, a widow 
who had received the stock from her hus- 
band’s estate. As a result of the swindler’s 
fraud and misrepresentation, _ plaintiff 
turned it over to him or to certain deposi- 
tories at his direction. Through an attor- 
ney at law who had no knowledge of the 
swindle, an arrangement was made with a 
brokerage house that was equally innocent 
to complete the stock transfer transactions. 
The brokerage house figured only as a mid- 
dleman in the transactions and received as 
consideration only its regular commissions. 
Plaintiff sued everyone who had handled 
the stock in conversion, including the bro- 
kerage firm, and obtained a ju gment in 
the lower court. On appeal the judgment 
was reversed as against the weight of the 
evidence, the court reciting this rule: 


“It is unfortunate that plaintiff placed 
her confidence in a swindler, but for that 
confidence none of the defendants is li- 
able and she herself created the situation 
and placed it in the power of the adven- 
turer who imposed upon herself and oth- 
ers * * * she imposed no limitations 
of any kind upon his authority and being 
neither an inexperienced or an unintel- 
ligent woman, must be charged with the 
natural consequences of her act.” 


The Uniform Stock Transfer Act, con- 
trary to the common impression of many 
lawyers, has not given stock certificates full 
and actual negotiability. The most that can 
be said for the provision is that it gave ne- 
gotiability of stock an official or legal stat- 
ure since it had already been recognized as 
a practical matter by the courts of the State 
of New York. It follows therefore that 


“certificates of stock have only been giv- 
en the attributes of negotiability to a lim- 
ited extent.” 
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“They are not negotiable in form, they 
represent no debt and are not securities 
for money, but the courts of this coun- 
try, in view of the extensive dealings in 
certificates or shares in corporate enter- 
prises and the interest both of the public 
and the corporations which issued them 
in making them readily transferrable and 
convertible, have given them some of the 
elements of negotiability.” 

Treadwell v. Clark, 114 AD 493, aff'd. 

190 NY 51. 


If, therefore, the common law recognizes 
some negotiability of stock certificates in 
addition to the official status given by the 
Uniform Stock Transfer Act, the point 
might be raised that if the court acknowl- 
edges this plaintiff's claim against an inno- 
cent broker, that the decision conceivably 
might obstruct the negotiation of stock cer- 
tificates generally. In Mason v. Public Na- 
tional Bank & Trust Co. of N. Y., 262 AD 
249, the court implied such as result when 
it said: 


“A proper conclusion of law, based 
upon the form of certificates presented, 
would have been that being in a street 
name and properly endorsed, they con- 
veyed no notice of continued ownership 
in the firm of Richard Whitney and 
Company, but, on the contrary, indicated 
that the right existed to transfer title by 
delivery by any holder thereof. To im- 
pose any other rule would be to ignore 
common business practice.” 


This same decision pointed out that it 
was not uncustomary for a stock broker to 
take title to a customer’s stock in the bro- 
ker’s Own name as a convenience to the 
customer, and that in doing so it is not 
necessarily an evidence of conversion, where 
the broker at all times had an equivalent 
amount of stock in his possession. Clemin- 
shaw v. Melham, 236 AD 185; Caswell v. 
Putnam, 125 NY 153. The latter cases are 
distinguishable in the fact, however, that 
the defendant broker was willing to return 
an equivalent amount of stock as that which 
had been received. 

Considering this and other authorities, 
the decision was made to allow the issues 
to go to trial. The essential proof pro- 
duced by the plaintiff in the trial was that 
she had endorsed the securities and turned 
them over to Forbes, that she had received 
in return no other stock certificate but 
three checks which purported to be divi- 
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dend checks from the oil stock that she ex- 
pected to get in return. She admitted that 
she parted with her securities under the 
representation by Forbes that in return he 
would place in her hands a substantial 
quantity of oil stocks which were paying 
good dividends, and producing an income 
in excess of that produced by the securities 
she had. She denied that Dawson had any 
right to her securities and that she had 
knowledge as to where or how her securi- 
ties were to be sold. She denied that Daw- 
son or anyone else had the right to the pro- 
ceeds of the sale of them and that she ever 
had any connection with the defendant bro- 
kerage house, nor had they contacted her 
to determine her wishes in connection with 
her stock. She admitted that she received a 
receipt for these shares from Forbes, which 
recited that he would deliver the Canadian 
Oil stock to her in exchange for her shares. 

The partner in defendant firm who in- 
troduced and caused the account to be 
opened with Dawson as a dealer, was called 
in cross-examination. Considerable point 
was made of his part in the transaction but 
nothing established of record that he had 
any knowledge of the fraudulent intent of 
Dawson nor that anything had come to his 
attention which would normally have 
caused him to inquire. He never saw Forbes 
at all and he did not see Dawson after the 
account was opened. The plaintiff attempt- 
ed to emphasize defendant's negligence by 
insisting that inquiry should have been 
made of the S. E. C. and of the New York 
State Authorities to determine if Dawson 
was registered to do business in this coun- 
try and in this state. Plaintiff attempted to 
capitalize on the defendant’s act of nego- 
tiating and selling the stocks of a woman 
without contacting her for confirmation. A 
distinction was drawn between dealing with 
an ordinary individual who attempts to sell 
the stocks of another, particularly a woman, 
and one who is a listed registered dealer, 
even though he may be Canadian. Quali- 
fied as an expert, defendant’s partner testi- 
fied on plaintiff's case that it was the cus- 
tom and usage of the business to deal with 
foreign dealers as individuals and firms who 
had the right to be in possession of the se- 
curities of others and to transfer them. The 
plaintiff proved that she had been relieved 
of her stocks by trick and device and had 
been defrauded. Plaintiff rested her case 
and defendant moved for dismissal of the 
complaint on the law. The court granted 
defendant’s motion and the opinion in part 
held: 
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“Defendant’s motion to dismiss is pred- 
icated upon their contention that the 
stock certificates were received both jn 
the normal course of business and in ac- 
cordance with the customary business 
practice. Under the Uniform Stock 
Transfer Act, all that is necessary for a 
Stock broker or any person handling a 
stock certificate is to examine the instru- 
ment itself and see whether or not it 
bears the signature of the person who is 
the ostensible owner of the certificate. 
To impose any other rule would be to 
ignore common business practice. The 
very object of passing the Uniform Stock 
Transfer Act was to make stock certifi- 
cates negotiable, something which the 
common law did not recognize. * * * 
Since these certificates have been en- 
dorsed by plaintiff in blank, title passed 
to whomever received these certificates, 
despite the fact that the actual owner 
had other intentions in connection with 
the certificates.” 


An appeal was taken and assignments of 
error argued on three grounds: 

1. A sharp issue of fact as to defendant's 
good faith which should have gone to the 
jury. 

2. Credibility of defendant’s partner as 
an interested witness was for the jury. 

3. The trial justice should not have in- 
voked the Uniform Stock Transfer Act be- 
cause it applies only to certificates of stock 
issued by a New York Corporation or by a 
corporation of any other state which has 
similar law. 


The state of incorporation of the stock 
which was at issue had not adopted the 
Uniform Stock Transfer Act. 

The appeal, therefore, was aimed largely 
at overcoming the action of the court in 
dismissing the complaint. The real ques- 
tion was whether or not the defendant was 
liable and if so, what law supported the 
contention was limited to the citation of a 
few cases. 

Plaintiff attempted to emphasize the al- 
leged acts of negligence on the part of the 
defendants, which in her opinion amount- 
ed to bad faith. Citing Dutchess County 
Mut. Ins. Co. v. Hatchfeld, 73 NY 226, and 
quoting a pertinent part of the opinion as 
follows: 


“willing to deal in securities and keep his 
ears and eyes closed, so that he should not 
ascertain the real truth.” 
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Harter v. Peoples Bank, 221 AD 122, 
where a bank received bonds from a per- 
son, known to them, as collateral security 
for a loan. The attitude of the borrower 
was rather mysterious and he said simply 
that he had received the shares from an- 
other person and wanted to conceal his own 
name in the transaction. The court held 
that defendant’s manager should have been 
yut on notice by such statements and 
should have made an effort to contact the 
7 owner of the bonds, which justified the jury 
) in charging the defendant with bad faith. 
: Plaintiff placed great reliance upon the 
case of U. S. Fidelity v. Goetz, 285 NY 74, 
where stolen negotiable bonds were sold by 
brokers for a customer. The complaint 
against the brokers, who were sued in con- 
version, was dismissed. The Court of Ap- 
peals reversed, holding in part: 


“The question whether defendants 
had, at the time they offered the bonds 
for sale, actual or constructive notice that 
they had been stolen was on this record 
one of fact. 

“@ @ © 

“On the other hand, the above-men- 
tioned evidence is such that a jury might 
find that defendants were put upon in- 
quiry as to the nature of their principal's 
possession of the bonds and that they 
were, therefore, chargeable with con- 
structive notice of the theft. * * *” 


Again in Rochester and Charlotte Turn- 
pike v. Paviour, 164 NY 281, 286: 


“One who suspects, or ought to sus- 
pect, is bound to inquire, and the law 
presumes that he knows whatever proper 
inquiry would disclose. While the courts 
are careful to guard the interests of com- 
merce by protecting the negotiation of 
commercial paper, they are also careful 
to guard against fraud by defeating titles 
taken in bad faith, or with knowledge, 
actual or imputed, which amounts to bad 
faith, when regarded from a commercial 
standpoint, * * *.” 


Plaintiff cited several cases sustaining the 
position that the Uniform Stock Transfer 
Act has no application. U. S. Fid. & Guar. 
Co. v. Newburger, 263 NY 16; Rand v. Her- 
cules Powder Co., 129 Misc. 891, but as we 
shall see, the decision of the court was 
based upon the common law and decided 
against the plaintiff, notwithstanding the 
inapplicability of the Uniform Stock Trans- 
fer Act. 
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The New York Court of Appeals of the 
First Department in a Per Curiam Opinion 
briefly disposed of the contention of the 
plaintiff in the following language: 


“Assuming that this case is governed by 
the common law and not by the Uniform 
Stock Transfer Act (Personal Property 
Law, PP 162-185), we think that a non- 
suit was nonetheless warranted upon the 
proof. 

“Plaintiff conceded that she indorsed 
the stock certificates in blank and deliv- 
ered them to Hamilton ‘as * * * a bro- 
ker’ for sale and to use the proceeds for 
a specific purpose. This person in turn 
delivered the certificates to Dawson, a 
dealer in securities, by whom they were 
presented to defendants (who were stock- 
brokers) for transfer and sale. 

“Dawson was clothed with an indicia 
of title or apparent ownership and au- 
thority in respect to the securities. 

“Even if there might have been cause 
of inquiry on the part of defendants, it 
is quite apparent that any reasonable in- 
quiry would only have disclosed that 
plaintiff had authorized the sale of the 
stock. 

“The judgment should be affirmed, 
with costs and disbursements to respond- 
ents.” 


Frey v. Weeks, et al, 274 AD 291. Mo- 
tions to both the Appellate Division and 
the Court of Appeals to appeal from the 
decision were denied by both courts, thus 
establishing the decision as final. 

Considerable emphasis has been laid 
upon the fact that in this instance the se- 
curities belonged to women. This is for the 
reason that the majority of victims of the 
swindles were women, and for the addition- 
al reason that there is a “Street” Rule ob- 
served by all brokerage houses, that they 
will not deal in stocks of women without 
confirmation of the desires and intent of 
the owners. This fact alone plaintiff felt 
should have caused defendant to inquire. 
The rule, however, does not apply in trans- 
actions where the houses are dealing with 
other firms or individual stock dealers, who 
are expected to transfer the securities of 
women with authority. This was the prin- 
cipal distinguishing factor between the case 
at bar and others which have been decided 
against the brokerage houses under other- 
wise similar circumstances. 

It is perhaps noteworthy and significant 
that the defendant in this case was exon- 
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erated by the action of the judge, who, hav- 
ing the courage of his own convictions in 
what he understood to be the law of such 
cases, granted a motion to dismiss the com- 
plaint. Whether or not a defendant’s ver- 
dict would have been returned at the hands 
of a jury is the unknown quantity of the 
legal equation, which will never be deter- 
mined. If, as most lawyers suspect, jurors 
succumb to their emotions and indulge in 
sympathies which sway their judgment, 
there is a strong likelihood that a verdict 
for the plaintiff would have resulted. 
Stripped of the protective provisions of the 
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law, which preserves the greater needs of 
the protection of commerce, and, therefore, 
of all people who negotiate securities, the 
defendant might have found facts resolved 
against it which an appellate court would 
not have been prone to reverse. 

The price of safety to all investors is eter- 
nal vigilance as applied to buyers, sellers 
and brokers alike. 

Grateful acknowledgement is extended 
to Hawkins, Delafield and Wood of New 
York, Barent L. Visscher of Counsel, for 
making the Briefs and Arguments on ap- 
peal available to the writer. 


Proximate Cause 


By F. J. Canty 
Associate Counsel U. S. Casualty Company 
New York, New York 


It is ancient law that one who wrong- 
fully injures another must pay the damages. 
A maxim long approved in England under 
the common law and adopted in this coun- 
try is, Injuria non remota causa, sed prox- 
ima, spectatur, which means that it is the 
proximate cause, if a negligent act, and not 
a remote cause, that imposes the liability. 
“There is no mystery in the doctrine of 
proximate cause. It rests upon common 
sense rather than legal formula. Expressed 
in the simplest terms it means that negli- 
gence is not actionable unless it, without 
the intervention of any independent factor, 
causes the harm complained of. It involves 
of course the idea of continuity, that the 
negligent act continuously extends through 
every event, fact, act and occurrence relat- 
ed to the tortious conduct of the defend- 
ant and is itself the logical and natural 
cause of the injury complained of. In the 
statement of the doctrine an intervening 
cause means not a concurrent and contrib- 
uting cause, but a superseding cause, which 
is itself the natural and logical cause of the 
harm.” Holler v. Lowery, (Md.), 200 A. 
353. Admit the absence of mystery but 
deny the inference that the problems are 
easy of solution. Questions of proximate 
cause arise not only in torts but also under 
contracts. An instance of the latter is Bird 
v. St. Paul Fire & Marine Ins. Co., 224 N. Y. 
47. The defendant had issued a policy cov- 
ering damages to a canal boat, ““Touchin 
the Adventures and Perils which the sai 
company are content to bear and take upon 


themselves by this policy, they are of the 
Sounds, Harbors, Bays, Rivers, Canals and 
Fires, that shall come to the damage of the 
said boat, or any part thereof.” While the 
vessel was lying in the harbor, a fire broke 
out beneath freight cars loaded with ex- 
plosives. This fire was followed by an ex- 
plosion causing another fire which in turn 
caused a much greater explosion of dyna- 
mite and other explosives stored in the 
freight yard. This last explosion caused a 
concussion of the air which damaged the 
vessel about 1,000 feet distant. No fire 
reached the vessel, the damage being solely 
from the concussion. It was held the loss 
was not covered by the policy; that the fire 
was not the proximate cause of the damage 
within the meaning of the policy and that 
in order that recovery may be had upon an 
insurance policy against fire, fire must 
reach the thing insured, or come within 
such proximity to it, that damage, direct or 
indirect, is within the compass of reason- 
able probability. 

Legal or proximate cause is always de- 
pendent upon the facts of a particular case, 
and it is for this reason that the words are 
beyond definition or conclusive explana- 
tion; O'Neill v. Port Jervis, (N. Y.), 171 
N. E. 694. This observation may account 
in some degree for the widely varying con- 
cepts of proximate cause as revealed by 
examination of the cases; Shearman and 
Redfield, Vol. 1 Sec. 35. From time to time 
the courts and professors of law have en- 
deavored to put in words a test for deter- 
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mining proximate cause. Jeremiah Black 
of Harvard recommended: “To constitute 
such causal relation between defendant's 
tort and plaintiff's damage as will suffice 
to maintain an action of tort, the defend- 
ant’s tort must have been a substantial fac- 
tor in producing the damage complained 
of.” These words were adopted in Beat- 
man v. Mahoney, 110 Conn. 184, One of 
the judges in a dissenting opinion suggest- 
ed the substitution of “natural sequence” 
for “substantial factor.” Whether one term 
or the other is used in testing out proxi- 
mate cause it might make some difference 
in an occasional case but after all the hu- 
man mind having to do with a simple case 
of proximate cause understands what 
should be done often better than it can be 
expressed in words. In that particular case 
a Nash car was being driven in one direc- 
tion on a two-lane road at proper speed 
when the driver permitted the car to drift 
to the left of the center of the road; a Rolls- 
Royce was going in the opposite direction 
at 60 m.p.h. Both drivers saw the impend- 
ing danger and swerved to the right as 
much as they could but the two left fend- 
ers of the cars touched and the damage to 
the Rolls-Royce, the plaintiff in the case, 
was about $200. Because of the high speed 
—60 m.p.h.—of the Rolls-Royce and because 
the contact diverted his car somewhat to 
the right he was unable to control it and 
it ran a distance of 120 feet and crashed 
into a stone wall, doing damage of about 
$5,800. At the trial plaintiff got judgment 
for $200, the Trial Court believing the 
greater rye was due to the excessive 
speed of the driver of the Rolls-Royce but 
the Court on Appeal gave judgment for the 
full amount on the theory that the contact 
with the Nash was the proximate cause of 
the entire loss for it was not shown in the 
evidence that the driver of the Rolls-Royce 
was negligent after the contact; had he been 
negligent he could not have recovered for 
the damages to the Rolls-Royce attributable 
to his negligence. 

Whether or not there is negligence on 
part of the alleged wrongdoer is often dif- 
ficult to determine but that must first be 
done before proximate cause comes into 
play. In Anderson v. London Guarantee 
(La.) 36 So. 2d 741, the owner of a car 
brought it to a garage for repair of tire. The 
employee of the garage was injured through 
a latent defect in the rim; the proof was 
that in order for the owner to discover the 
latent defect it would have required com- 
plete disassembly of the tire and rim; that 





INSURANCE COUNSEL JOURNAL 


Page 185 


was not an obligation of the owner. Nor 
was a bus operator liable to a passenger 
where another passenger brought a rifle 
into the bus, placed it in the baggage rack, 
and later, due to the vibration of the bus, 
the rifle fired and injured the passenger. 
Held operator was not liable since he had 
no notice of the danger. This is Williams 
v. Queen City Coach Co., a North Carolina 
decision in 44 S. E. 2d 883. Another North 
Carolina decision, Lee v. Carolina Uphol- 
stery Co., 40 S. E. 2d 688, is where driver 
of truck was getting a load at defendant's 
plant and when fastening the rope used to 
tie down the load the rope slipped in the 
driver’s hand causing him to step backward 
into the open elevator pit; after getting his 
load he had moved his truck forward 6 or 8 
feet from the elevator. The court held that 
even if defendant was negligent in moving 
the elevator without notice to driver, leav- 
ing an unguarded opening, yet driver by 
his own independent act of negligence, 
which defendant could not have Roepe, 
brought about the injury and defendant 
could not be held responsible. An Indiana 
decision, Eberhart v. Abshire, 156 F. 2d 24, 
is where the negligence of motorist in sto 

ping partly on main traveled part of high- 
way contrary to statute, was a proximate 
cause of injury sustained by woman wait- 
ing for bus near highway when passin 

truck hit motorist’s automobile an 

knocked it against her. Marchal v. Dow!l- 
ing (Pa.), 41 A. 2d 427 is where double 
parking of trucks in violation of ordinance 
and statute was negligence per se as re- 
gards liability to child struck by automo- 
bile that had turned out to pass truck. 
Double parking of truck was immediately 
causal and substantial factor in injury to 
the child struck by motorist who had 
turned out to pass the truck and mo- 
torist’s act was not a superseding cause, 
and hence jury could properly impose li- 
ability on truck owner as well as on motor- 
ist. An Illinois decision, Carr v. Behl, 53 
N. E. 2d 295: Plaintiff was walking —- 
an alley, snow was on the ground, and he 
slipped and fell against door of defend- 
ant’s premises; the door was not securely 
fastened, it opened and he fell downstairs. 
Held his slipping was the proximate cause 
and the untastened condition of the door 
was not the proximate cause. Wilkie v. West 
Construction Co. (Miss.), 167 So. 2d 617; 
Decedent ran to warn rapidly approaching 
truck so as to prevent collision with de- 
fendant’s truck which was then across a con- 
siderable part of the road in rear of pick- 
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up truck, and he was killed by the ap- 
proaching truck; proximate cause was neg- 
ligence of driver of approaching truck and 
not the parking of pick-up truck 40 or 50 
feet from where decedent was struck. 

To park a truck in violation of statute 
is a negligent act, but was not the proxi- 
mate cause where plaintiff, headed in the 
same direction, coming around a curve at 
20 m.p.h., stated he could stop his car 
within 50 feet and that he first saw the 
parked truck when 120 feet away. Plain- 
tiff could not recover for he was negligent 
and defendant “as a reasonable man, was 
not required to foresee that what happened 
would happen. He was not bound to an- 
ticipate and provide against what is un- 
usual and not likely to happen, or what, 
as is sometimes said, is only remotely and 
slightly probable.” This was the holding 
in Kralik v. Le Clair (Mass.), 52 N. E. 2d 
562. A California case, Botschart v. Steel, 
143 P. 2d 81, is where a motorist approach- 
ing intersection intending to make left turn 
saw truck approaching from the left but 
continued into intersection believing the 
truck would turn to the right although no 
signal was given indicating such a turn, 
and was guilty of negligence which was the 
proximate cause of resulting collision. 

FORESEEABILITY is an important fea- 
ture to be considered in proximate cause. 
It could not have been foreseen that a 
three-year-old child would board a truck 
and take therefrom a bottle containing poi- 
son though labeled as soft drink when 
truck was placed near sand pile upon which 
children were playing; Dennis v. Odendhal 
(Va.), 28 S. E. 2d 4. The Supreme Court 
of Texas, 175 S. W. 2d 247, Uvaldecon Co. 
v. Hill, where defendant set off a blast of 
dynamite half a mile from where a woman 
was milking a cow which became fright- 
ened and injured the woman: “To our 
minds, injuries received under such circum- 
stances, as a matter of law, cannot be said 
to have proximately resulted from the act 
of defendant in causing this blast of explo- 
sion.” The same court in A&P v. Evans, 
175 S. W. 2d 249, said it could not have 
been reasonably foreseen that a young man 
of 20 or 21, robust and employed as assist- 
ant in store, would suffer a rupture if he 
aided manager in carrying bags of potatoes 
weighing about 100 pounds. Nor could it 
have been foreseen (Mich., 4 N. W. 2d 74) 
that a child of six left in the car with its par- 
ents while the driver went on an errand 
would put the car in gear, start the engine 
and thus cause an accident. Likewise a boy 
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dislodging a sign over sidewalk (La., 6 So, 
2d 566); shotgun in the back of a car (Tex., 
149 S. W. 2d 138). 

A negligent act may be REMOTE and 
thus not impose liability on the wrongdoer, 
A nice discussion of this is by the Supreme 
Court of Louisiana in 21 So. 2d 378, Gross 
v. Teche Lines, where bus driver failed to 
sound his horn when he saw approaching 
him on a clear day a mowing machine 
slowly proceeding followed by two trucks 
when one of the trucks suddenly turned 
into the path of the bus, causing injuries 
to a’ passenger. In Venorick v. Revetia 
(Pa.), 33 A. 2d 655, one defendant parked 
his truck negligently; he was selling vege- 
tables to women; co-defendant Pendleton 
came along, headed in the same direction, 
daytime, and noticed the parked truck 
when he was 300 feet away. When about 
50 feet away he started to pass on the left 
and then saw a vehicle coming from the 
opposite direction and to avoid colliding 
with it turned his truck to the right and 
injured plaintiff who was buying from the 
truck. At trial both defendants were held 
but on appeal the court held that the negli- 
gence of Revetta who was selling goods was 
remote and that the negligence of Pendle- 
ton was proximate. The same question in 
similar circumstances and with like holding 
is another case by the Supreme Court of 
Pennsylvania, Ashworth v. Hannum, 32 A. 
2d 407. 

The wrongful act of one person may be 
followed by the wrongful act of another, 
the latter amounting to an EFFICIENT 
INTERVENING CAUSE, isolating the 
negligence of the first wrongdoer and leav- 
ing the act of the second wrongdoer the 
proximate cause of the resulting injury. An 
early decision by the United States Supreme 
Court, 70 years ago, Kellogg v. Milwaukee 
and St. Paul Railway, 94 U. S. 469, is fre- 
quently cited by the courts as being help- 
ful. The Railway negligently set fire to its 
grain elevator on the west bank of the Mis- 
sissippi River through sparks from the Rail- 
way's steamboat while landing at the docks 
next to the elevator on a day when the wind 
was strong and out of the east. Kellogg 
owned a sawmill and a lumber-yard, the 
former about 500 feet from the elevator 
and the latter 388 feet from the elevator. 
The strong wind blew sparks into the lum- 
ber-yard, setting fire and causing the loss. 
One of the contentions of the railroad was 
that the rule of proximate cause did not 
apply since it could not have been antici- 
pated that sparks would be blown so far 
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as to endanger the mill and lumber. The 
court in holding against the railroad said: 
“We do not say that even the natural and 
probable consequences of a wrongful act 
or omission are in all cases to be chargeable 
to the misfeasance or nonfeasance. They 
are not when there is a sufficient and inde- 
pendent cause operating between the wrong 
and the injury. In such a case the resort 
of the sufferer must be to the originator 
of the intermediate cause. But when there 
is no intermediate efficient cause, the origi- 
nal wrong must be considered as reaching 
to the effect, and proximate to it. The in- 
quiry must, therefore, always be whether 
there was any intermediate cause discon- 
nected from the primary force, and self- 
operating, which produced the injury. Here 
lies the difficulty. But the inquiry must be 
answered in accordance with common un- 
derstanding. In a succession of dependent 
events an interval may always be seen by 
an acute mind between a cause and its ef- 
fect, though it may be so imperceptible as 
to be overlooked by a common mind.” 

If the negligence does nothing more than 
furnish a condition by which the injury is 
made possible, and that condition causes 
an injury by the subsequent independent 
act of a third person, the two are not con- 
current, and the existence of the condition 
is not the proximate cause of the injury. 
Where the intervening cause is set in opera- 
tion by the original negligence, such negli- 
gence is still the proximate cause, and 
where the circumstances are such that the 
injurious consequences might have been 
foreseen as likely to result from the first 
negligent act or omission, the act of the 
third person will not excuse the first wrong- 
doer. When the act of a third person inter- 
venes, which is not a consequence of the 
first wrongful act or omission, and which 
could not have been foreseen by the exer- 
cise of reasonable diligence, and without 
which the injurious consequences could not 
have happened, the first act or omission is 
not the proximate cause of the injury. The 
test is whether the party guilty of the first 
act or omission might reasonably have an- 
ticipated the intervening cause as a natural 
and probable consequence of his own neg- 
ligence, and, if so, the connection is not 
broken; but if the act of the third person, 
which is the immediate cause of the injury, 
is such as in the exercise of reasonable dili- 
gence would not be anticipated, and the 
third person is not under the control of 
one guilty of the first act or omission, the 
connection is broken, and the first act or 
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omission is not the proximate cause of the 
injury. (Seith v. Commonwealth Electric 
Co. (IIL), 89 N. E. 425.) In the Seith case 
the defendant had been negligent in per- 
mitting one of its wires to fall on the road; 
a policeman struck the wire with his club 
and the wire hit a bystander. See Ford 
Motor Co. v. Wagoner (Tenn.), 192 S. W. 
2d 840. Manufacturer of automobile, 
which was owned by salesman for that make 
of automobile at time manufacturer of- 
fered and salesman refused corrective auxil- 
iary patch securing hood, was not liable 
for injuries sustained by driver for subse- 
quent buyer in accident caused by defec- 
tive patch, because of the intervening con- 
scious acts of the salesman. A Wisconsin 
decision in 2 N. W. 2d 856 is where heavy 
wind had caused electric wires to come in 
contact with branches of trees; the wires 
broke and fell to the ground and plaintiff's 
decedent knowing they were dangerous to 
the public attempted to wrap the ends 
around a tree and in so doing was electro- 
cuted. Held his act was an efficient inter- 
vening cause which rendered the negli- 
gence of the power company so remote that 
it could not be said to be the proximate 
cause of the power company in running of 
the wires through trees without cutting 
away the branches sufficiently. 

Another Illinois case is Berg v. N. Y. Cen- 
tral, 62 N. E. 2d 676, rendered in 1945. 
There the plaintiff was a guest in an auto- 
mobile driven by his friend. The accident 
occurred at night and at a railway cross- 
ing. The defendant was negligent in run- 
ning through the town at 70 m.p.h. and not 
sounding its whistle; the driver of the auto- 
mobile at 25 m.p.h. knew of the railroad 
crossing, knew a train might pass about that 
time, but he had no warning until he 
heard the sound of the train when he was 
about 60 feet from the tracks and he put 
on his brakes but there happened to be a 
long sheet of ice on the road upon which 
his car began to spin; seeing disaster immi- 
nent if he skidded, he released the brakes 
in the emergency and put on the gas and 
nearly got across the tracks when the en- 
gine struck the rear of the car. The con- 
tention of the defendant was that the ice 
on the road was a superseding and interven- 
ing cause. The Court gave full considera- 
tion to many other decisions, held for the 
defendant saying that the driver’s effort “to 
avoid the collision either by stopping the 
automobile or turning it from the street 
leaves no room for doubt that it was 
the ice on the roadway that rendered his 
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efforts futile. There is no evidence which 
casts doubt upon the mechanical condition 
of the brakes or the sufficiency of Grove’s 
efforts to have stopped and turned the au- 
tomobile had it not been for the ice. But 
the ice on the roadway became a supersed- 
ing and intervening cause, and the injury 
of Berg was the culmination of the events 
produced by it. The sequence between the 
defendant’s wrongful act and Berg’s injury 
was not continuous and unbroken. Since 
Groves and Berg saw the train when they 
were yet a distance where the automobile 
could have been stopped or turned from 
its course and the collision avoided had it 
not been for the ice, it is obvious that the 
two causes, that is, defendant’s wrongful 
act and the condition of the street, were 
wholly unrelated in their operation. They 
were not concurrent and there is no basis 
for an inference that the wrongful act cre- 
ated a condition which made the injury 
possible. The principle involved is often 
tersely stated thus: “An injury cannot be 
attributed to a cause unless, without it, the 
injury could not have occurred.” 33 Ameri- 
can Jurisprudence, Sec. 63, p. 745. The un- 
disputed facts lead to the conclusion that 
the icy condition of the street was the proxi- 
mate cause of the injury and not the de- 
fendant’s wrongful act. Under such circum- 
stances there -was no question of fact for 
the jury.” Another railroad crossing case 
is Miller v. Union Pacific, 54 U. S. Supreme 
Court Reporter 172. The husband was 
driving and he and his wife were killed. 
The train was operated at unlawful speed 
and no warning was given by the engineer. 
The driver of the automobile had clear vi- 
sion of the track in both directions for 2,000 
feet when he was within 71 feet of the near- 
est rail of the track. Suits were brought for 
husband and for wife. In the husband’s 
case it was held he was guilty of negligence 
as a matter of law but there being no evi- 
dence that the wife was negligent the con- 
tention of the railroad was that the negli- 
gence of the husband was an efficient inter- 
vening cause. The Supreme Court held oth- 
erwise saying: “The evidence does not pre- 
sent that situation. Instead of a remote 
cause, and a separate intervening, self-suffi- 
cient, proximate cause, we have here con- 
current acts, cooperating to produce the re- 
sult. As the Court pointed out in Washing- 
ton v. Hickey, 166 U. S. 521, the vice of the 
argument consists in the attempt to sep- 
arate the two distinct causes (remote and 
proximate) what in reality is but one con- 
tinuous cause; that is to say, an attempt to 
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separate two inseparable negligent acts 
which, uniting to produce the result, consti- 
tuted mutually contributing acts of negli- 
gence on the part of the railroad compan 

and the driver of the automobile.* * * The 
result, therefore, is that the contributory 
negligence of the driver did not interrupt 
the sequence of events set in motion by the 
negligence of the railroad company or insu- 
late them from the accident, but concurred 
therewith so as to constitute in point of 
time and in effect what was essentially one 
transaction.” The Court referred to Creigh- 
ton v. Memphis Gas, 183 F. 562, and stated: 
“The case last cited is peculiarly apposite. 
There the owner of a house, being unable 
to shut off the gas, telephoned the gas com- 
pany asking that someone be sent to look 
after the matter. There being some delay, 
the owner, in attempting to find the leak, 
= poe a match which caused an explosion 
of accumulated gas. Creighton was injured 
thereby and brought suit against the Gas 
Company. That company insisted the proxi- 
mate cause of the injury was the act of the 
owner in bringing the lighted match in 
contact with the gas. The Court in reject- 
ing the claims said: “This might be so if 
it had been a supervening cause which ren- 
dered the first cause inoperative. The truth 
of the matter is that the causes of the in- 
jury were concurrent. The accumulation 
of the gas was one; the lighted match was 
the other. The effect of the former had not 
ceased but cooperated with that of the 
other in effecting the injury. In such case 
an inquiry about the proximate cause is 
not pertinent for both are liable.’ ” 

Where several wrongdoers are involved 
in causing a loss their acts may be CON- 
CURRENT and each becomes responsible 
for the loss. They are JOINT TORT-FEA- 
SORS. The release of one releases all. 
There can be no liability over from one to 
the other for the reason that each was neg- 
ligent—the negligence of each contributed 
to the cause of the injury. By statutes in 
many of the states there is a provision that 
if the person injured collects from one of 
the joint tort-feasors the latter has the cause 
of action over against the other for his pro- 
portionate share. A doctor’s negligence is 
concurrent with that of the wrongdoer who 
causes the injury, for the doctor improperly 
treats the case resulting in further injury; 
Miles v. McIver, 264 N. Y. 267. See also 
Parchefsky v. Kroll, 267 N. Y. 410. Two 
persons cannot be sued as joint tort-feasors 
where it is alleged that one defendant 
caused death by a picket fence alleged as 
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an independent and exclusive act of negli- 
gence, and that another defendant caused 
death by negligent surgical treatment al- 
leged as an independent and disconnected 
act; Ader v. Blau, 241 N. Y. at page 15. 

At the end of the opinion in Berg v. New 
York Central referred to above the Court 
said: “We have examined the cases from 
other jurisdictions cited by counsel. Most 
of them have a factual similarity to the in- 
stant case. While there is disagreement as 
to the conclusions reached, our examina- 
tion discloses that such disagreement is 
based largely upon the application of the 
principie of law rather than a a differ- 
ence of views as to the law.” The principles 
of law may be all right but the troubles 
seem to arise from the misfits of facts to the 
principles of law. In that case the plain- 
tiff cited as authority Miller v. Union Pa- 
cific, supra, but it was not in point. The 
driver Miller was guilty of negligence and 
the railroad was guilty of negligence but 
the woman plaintiff was not. The driver's 
negligence was not an efficient intervening 
cause such as was the ice in the Berg case. 
It has been contended that where one car 
is negligently driven and causes another 
car to run into the ditch, without any con- 
tact between the two cars, that the wrong- 
doer is not responsible. In Wright v. Buck- 
ley (Wis.), 235 N. W. 417, the Court stated: 
“But if the lack of control which the de- 
fendants had over their car gave rise to a 
dangerous situation, in an attempt to avoid 
the consequences of which the plaintiff lost 
control of the car, the injuries may be the 
proximate result of defendants’ negligence 
as certainly as though there had been an 
actual contact. Actual collision is not neces- 
sary to give rise to actionable negligence on 
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the part of the defendants. It is sufficient 
if their negligence resulted in a situation, 
the proximate result of which was the plain- 
tiff’s injuries.” 

Proximate cause does not go so far as to 
include improbable consequences of the in- 
juries suffered. In Migatcio v, Public Serv- 
ice (N. J.), 130 A. 9, affirmed 130 A. 923, 
the plaintiff suffered rather severe injuries 
and a year later took on tuberculosis and 
died. The connection between the first in- 
jury and the death was said to be due to 
“lowered resistance” thus trying to connect 
the two. The Court held for defendant on 
the theory that such a result could not have 
been “anticipated.” Kohler v. Waukesha 
Milk Co. (Wis.), 208 N. W. 901, is where 
defendant delivered milk in defective 
bottle and plaintiff's intestate, in picking 
up the bottle, cut her hand and died as a 
consequence. “That one may cut his hand 
in lien up a nicked milk bottle is quite 
probable but that one will die of blood poi- 
soning is quite improbable but it is a nat- 
ural result. The first thing any intelligent 
person thinks of when he receives a cut is 
a disinfectant, which is used in an attempt 
to prevent blood poisoning,” and conclud- 
ed the defendant could not reasonably be 
charged with anticipation of a slight cut of 
the finger resulting in death since the use 
of disinfectants is common. Somewhere it is 
said there are many cases where this rule 
has furnished the basis of decision but fre- 
quently without any examination of its in- 
trinsic correctness. They seem to be in- 
stances of “law taken for granted.” The 
decisions, however, are by no means unani- 
mous, due in part, no doubt, to individual 


judgment. 
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A Further Study of the Effect of the “Other Insurance” 
Provision Upon Automobile Liability Insurance 
By Victor C. Gorton 


Vice-President and General Counsel, Allstate Insurance Company 
Chicago, Illinois 


The number of occasions, upon which 
the existence of “other insurance” for the 
same accident affects the obligation of the 
automobile liability insurer to defend and 
indemnify, have increased. They will fur- 
ther increase, largely because of two factors: 
1) the broadening scope of the coverage of 
the modern automobile liability policy as 
regards who shall be protected thereunder, 


and for what, and 2) the constantly increas- 


ing number of persons and organizations 
which are being made aware of the exist- 
ence of, and the necessity for, such protec- 
tion. 

The so-called “omnibus” (definition of 
insured) clause at first afforded by endorse- 
ment to the automobile liability policy, is 
now a regular and accepted part of the cov- 
erage usually sold. Its importance to the 
protection of the public has been given rec- 
ognition by some states in the form of statu- 
tory requirement. The vicarious liability 

ownership) statutes, and the concern of 
the automobile liability owner regarding 
his moral obligation to protect his permit- 
tee relatives and friends for liability and 
medical payments insurance have proven 
fruitful sources from which the insurer has 
reaped the reward of substantial premium 
volume. The unrestricted nature of the 
automobile liability coverage, in respect to 
those protected, is clearly made apparent 
by the provisions of the “omnibus” clause 
as stated in most of the policies currently 
sold: 


“With respect to the insurance for bod- 
ily injury liability and for property dam- 
age liability the unqualified word “in- 
sured” includes the named insured and 
also includes any person while using the 
automobile and any person or organiza- 
tion legally responsible for the use there- 
of, provided the actual use of the auto- 
mobile is by the named insured or with 
his permission.” 


With due regard to the fact that the 
named insured, with respect to a certain de- 
scribed automobile, is the person usually 
responsible for its premium income, the 


auto liability insurer has filled the policy- 
holder’s need for protection, and the need 
of the policyholder’s spouse, on those usual- 
ly infrequent occasions where either drives 
another automobile, by the “use of other 
automobiles” provision (frequently _ re- 
ferred to as the “drive-other-cars provi- 
sion”), usually stated as follows: 


“Such insurance as is afforded by this 
policy for bodily injury liability, for 
property damage liability (and for medi- 
cal payments) with respect to said auto- 
mobile applies with respect to any other 
automobile.” 


Thus it appears that the original, basic 
automobile liability policy for the named 
insured only, covering the ownership and 
use of a described automobile only, has now 
spread out, in its terms, to cover many per- 
sons and automobiles not described at the 
"apes of the policy period. 

This broad protection is being sold more 
frequently than ever before because of the 
increasing recognition, not only by the in- 
dividual automobile driver but also by busi- 
ness and government, of the social obliga- 
tion to have financial responsibility accom- 
om the privilege of operating automo- 

iles. 

Few states (only seven) have failed to re- 
quire the motorist to provide such responsi- 
bility through the enactment of motor fi- 
nancial responsibility laws. In ever-increas- 
ing number, the respective states are assur- 
ing to their residents the opportunity, as 
well as the right, to realize recovery for such 
injuries as may be caused to them by the 
negligent operation of automobiles. 

In those states, the negligent driver must 
relinquish his driving privilege if he has 
failed to pe for his social obligation, 
as well as legal, by furnishing, through pur- 
chase of insurance or otherwise, a fund 
available to those innocent persons to 
whom his negligent driving has caused in- 
jury. Society and business generally are 
now convinced of the necessity of meeting 
their legal and social responsibilities to 
those injured by the negligent use of auto- 
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mobiles. That conviction has increasingly 
resulted in the purchase of various policy 
forms including non-ownership, hired car 
coverage, drive-other-car coverage, and the 
ublic and general liability coverages, as 
well as the liability coverage for ownership 
and use afforded with respect to owned 
automobiles described in the policy. 

In view of the increase both in the scope 
of the coverage itself and in the number of 
automobiles and insureds involved, it is not 
at all surprising that there should have 
been a bun] increase over the past 
fifteen years in the number of instances 
wherein each of two liability insurers are 
confronted with the question as to 1) wheth- 
er one of them alone is obliged to cover, 2) 
whether each must assume its pro rata share 
of the obligation, or 3) whether one has the 
primary obligation and the other the sec- 
ondary (or excess) obligation. 

During the comparatively short period of 
development of law related to these ques- 
tions there must have been very many in- 
stances wherein there occurred a conflict 
of opinion and uncertainty with regard to 
the respective obligations of two insurance 
companies’ policies involved in a single 
automobile accident. That a far greater 
number of such instances did not result in 
litigation is evidence of the continuing and 
growing desire of the companies to arrive 
at amicable adjustment of differences, espe- 
cially where a resort to litigation might, in 
effect, obligate or prejudice their insureds. 
However, without the benefit of a study of 
the comparatively few cases previously liti- 
gated, the insurers would be more uncer- 
tain than they need be as to their respec- 
tive rights and duties. Continuing uncer- 
tainty in the companies respecting their ob- 
ligations, with delay or refusal to perform, 
would undoubtedly cause great aggregate 
harm to the particular companies, to their 
insureds, and to the public relations of all 
of the companies. 

It is to the litigated cases, then that each 
company must turn 1) when it must 
promptly make up its mind as to the exist- 
ence or extent of its own obligations where 
“other insurance” enters into the coverage 
for a particular claim, and 2) when it seeks 
for a way more fully to spell out in its fu- 
ture policies the intent of its draftsmen, 
giving due regard to the effect of the vari- 
ous combinations of policy terminologies 
upon which the courts have already placed 
their interpretations. 

Out of these few litigated cases there has 
evolved some law which is definite with re- 
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gard to the certain phraseology of one a 
icy when related to the certain phraseology 
of another. In applying the law of a par- 
ticular case to the particular situation at 
hand, the insurer must give due regard to 
the difference in terminology of the respec- 
tive policies and to the factual situation re- 
garding the insureds involved. The follow- 
ing analysis and comments are intended to 
be helptul to the companies when these 
perplexing problems arise. A reading of 
them will make apparent the fact that, with 
respect to some situations, the law is not 
yet definitely crystallized—either because of 
factual situations being in themselves un- 
usual or because the pertinent clause of the 
particular policy involved is no longer 
phrased in exactly the same way. 

On the other head, the analysis which 
follows will make apparent the fact that, 
with respect to certain situations, the law 
is fairly well settled now. Where, then, the 
insurer finds that its own particular “other 
insurance” case falls within this group, it 
is upon firm ground and can promptly 
come to conclusions, and make decisions, 
with regard to its future course of action— 
conclusions and decisions which will result, 
in the long run, to the advantage of both 
the insurer and its policyholder. 

The provision of the automobile liability 
policy which most frequently has involved 
the “other insurance” question is the “om- 
nibus” coverage. With such coverage as the 
common denominator we will attempt to 
segregate the “other insurance” cases which 
establish law that is certain, from those 
cases which are indefinite with respect to 
rules which may be evolved therefrom. 

The cases next following involve the om- 
nibus coverage provided to be void or in- 
applicable if there was other insurance— 
as related to drive other cars coverage pro- 
viding that the same be excess: 


Zurich General Accident and Liability 
Insurance Co. v. Clamor (1941) 12 
CCH Auto Cases 1117, 124F (2) 717. 


Policies: (a) Zurich issued its regular 
auto liability policy to A, which policy 
contained an omnibus clause which was 
not applicable to “any person * * * with 
respect to any loss against which he has 
other valid and collectible insurance.” 

(b) Previously Car and General In- 
surance Co. had issued its policy to B. 
After issuance of the Zurich policy, Car 
and General endorsed B’s policy with a 
“Drive Other Private Passenger Automo- 
biles Endorsement,” the endorsed insur- 





Page 192 


ance being “excess insurance over any 
other valid and collectible insurance 
available to the insured, either as an in- 
sured under a policy applicable with re- 
spect to the automobile or otherwise, 
against a loss covered hereunder.” 

Facts: While driving A’s auto with A’s 
consent, B was involved in an accident 
injuring a person who sued him. Each 
insurer argued that the other’s coverage 
was “other valid and collectible insur- 
ance” and that, therefore, it was not 
obliged to cover. 

Held: The “other insurance” provision 
in both policies cannot be utilized to 
eliminate the protection afforded there- 
by. A decision must rest upon the con- 
struction of the language employed by 
the respective insurers. The eppeal court, 
after stating that Car and General's pol- 
icy provided that its insurance shall be 
excess and that Zurich's policy provides 
for no protection, if ‘have he “other valid 


and collectible —— said that the 
language employed by Zurich is general 
in its nature, while that employed by Car 
and General is more specific. The court 
then indicated it would follow the prin- 
ciple that the specific language is con- 


trolling over the general. The court held 
that Car and General was liable only for 
the excess over the coverage provided by 
the Zurich policy. 

Comment: This is one of the cases 
which decide the “other insurance” is- 
sue on the basis of contrasting specific 
insurance with general insurance. How- 
ever, the sense in which the court used 
the words “specific” and “general” is not 
clear. It did not point out in what re- 
spect the one was specific and the other 
general. Rather, it said “the ‘other in- 
surance’ provision of the two policies is 
different. In order to give effect to such 
difference, it is logical to conclude that 
Zurich is liable to the extent named in 
its tape and that Car and General is 
liable only for any excess over that pro- 
vided by Zurich.” To the writer, the 
conclusion appears sound in that the 
scope of the respective policies, as such 
scope is to be spelled out from the 
phraseology used, is evidence of an in- 
tent on the part of Car and General to 
make its policy limit, as it stated in its 
policy, supplemental to the limit of other 
existing insurance so that its insured 
would have the benefit of all of the in- 
surance available in those instances 
wherein the severity of the injuries neces- 
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sitated greater monetary protection. It 
a be noted that, if the court’s decision 
had held that the Car and General coy. 
erage was “other insurance,” then such 
coverage would be the only protection 
available to the insured who would thus 
be required to bear the burden of any 
liability in excess of the Car and Gen. 
eral’s limit. 

Travelers Indemnity Co. v. State Auto- 
mobile Insurance Co. (Ohio, 1941) 12 
CCH Auto Cases 864; 37 N. E. (2) 198. 
Policies: (a) State issued its regular au- 

tomobile policy to A, father of B, with 
the following {imitation relative to the 
omnibus clause: “The provisions of this 
paragraph do not apply to any person or 
organization with respect to any loss 
against which he has other valid and col- 
lectible insurance.” 

(b) Thereafter, Travelers issued its 
regular auto policy to B, providing that 
the drive-other-cars insurance “shall be 
excess insurance over any other valid and 
collectible insurance available to the 
named insured, either as an insured un- 
der a policy applicable with respect to the 
automobile or otherwise, against a loss 
covered under this division.” 

Facts: B, while driving A’s auto with 
A’s permission, was involved in an acci- 
dent causing injury to a person who sued 
B. Travelers refused to defend and peti- 
tioned for a declaratory judgment mak- 
ing State a defendant. 

Held: The court said, “The liability 
of each of the companies must be deter- 
mined by the provisions of the policies of 
the respective companies. It is quite ap- 
parent that the Indemnity Company ex- 
tended its insurance to protect * * * only 
for excess insurance over the valid col- 
lectible insurance available * * * under 
the omnibus provision of the State Com- 
pany policy.” 

Comment: In holding State Automo- 
bile Insurance Co. liable as the primary 
insurer, the court supported the principle 
which was to gain increased acceptance: 
“Excess insurance” is not “other valid 
and collectible insurance.” 

StateFarm Mutual Auto Insurance Co. v. 
Hall (1942) 15 CCH Auto Cases 1030; 
1655 W. (2) 838. 

Policies: 2) State Farm issued its pol- 
icy to A with a per person limit of $20,- 
000, insuring him for drive-other-cars 
coverage and providing that such insur- 
ance “shall be excess insurance over any 
other valid and collectible insurance 
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available to the insured, either as an in- 
sured under a policy applicable with re- 
spect to the automobile or otherwise, 
against a loss covered hereunder.” 

(b) State Auto issued a policy to B 
having a single person limit of $5,000, 
with respect to his car and insuring any 
person driving same with B's permission. 

Facts: A, while driving B’s auto with 
his consent and with B as a passenger, 
was involved in an accident, killing a 
person whose administrator sued A and 
B for $2,500 and secured judgment 
against both in the amount of $2,500. 
State Farm defended the suit against B 
but withdrew after entry of judgment, 
telling A that State Auto covered him. 
State Auto loaned A the amount of the 
judgment and interest and he settled and 
thereafter brought action against State 
Farm. 

Held: State Farm was only the excess 
carrier and State Auto was obliged to 
cover with respect to any judgment with- 
in the limits of its policy. 

Comment: Again a court has decided 
that the “excess” insurance provision of 
the drive-other-cars coverage is not “‘oth- 
er insurance” in relation to the omnibus 
coverage. Whether the State Auto pol- 
icy contained an “other insurance” pro- 
vision is not apparent from the court’s 
decision. However, it is very unlikely 
that, if it did, it provided that the insur- 
ance was excess. It is submitted that, un- 
less such “excess” provision existed, there 
was no indentity of scope as regards the 
respective policies and therefore that the 
State Farm coverage should be held to be 
excess. 


The foregoing cases follow the rule that, 
when the omnibus coverage (providing 
that the same be void or inapplicable if 
other insurance exists) is involved with the 
drive-other-cars coverage of another policy, 
the former coverage shall be primary. 

The cases next following do not appear 
to follow such rule, but an examination of 
these cases will show the reason for the 
differentiation. 


Pearson v. Johnson (1943), 18 CCH Auto 
Cases 302; 10 N. W. (2) 357. 


Policies: (a) Western issued its policy 
to A, having drive-other-cars provision, 
but making the same excess insurance 
over any other valid and collectible insur- 
ance available to the insured, either as an 
insured under a policy applicable with re- 
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spect to the automobile or otherwise, 

against a loss covered under said provi- 

sion. 

(b) State Farm issued its policy, with 
omnibus clause, to B, said policy having 
exclusion: This policy does not apply to 
bodily injury or death “to the insured or 
any member of the family of the insured 
residing in the same household as the 
insured.” 

Facts: A, while driving B’s car with his 
permission, and while the car was occu- 
pied by B’s wife, was involved in an acci- 
dent injuring the wife. 

Held: Western was primary carrier be- 
cause the exclusion of the State Farm pol- 
icy (excluding coverage for injury to any 
member of the family of the insured) was 
valid and operative. State Farm did not 
cover and Western’s policy became pri- 
mary. 

Comment: Since State Farm's policy 
did not apply to the injury, there was in 
fact no other insurance and the excess 
insurance provision of Western's policy 
was inapplicable. 

American Automobile Insurance Co. v. 
Penn Mutual Indemnity Co. (1946), 26 
CCH Auto Cases 1114; 161F (2) 62. 
Policies: (a) American issued a “re- 

quired” financial responsibility liability 
policy to A including a drive-other-auto- 
mobiles, broad form, provision which 
stated that the insurance “shall be excess 
insurance over any other valid and col- 
lectible insurance available to the in- 
sured, either as an insured under a pol- 
icy — with respect to the auto- 
mobile or otherwise, against a loss cov- 
ered hereunder.” 

(b) Penn issued its regular auto liabil- 
ity policy, with omnibus clause, to B, 
the said clause providing that “the pro- 
visions of this paragraph do not apply 
to any person or organization with re- 
spect to any loss against which he has 
any valid or collectible insurance.” 

Facts: A, while driving B’s car with B’s 
consent, injured a person who recovered 
a against A and sued and recov- 
ered from American who then sought to 
recover from Penn, contending the latter 
insurance was primary. 

Held: When it issued the “required” 
financial responsibility certificate, Amer- 
ican was in the position of guaranteeing 
the principal obligor and therefore its 
insurance was primary. 

Comment: This holding seems at vari- 
ance with the decisions which find that 
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a policy which provides that its insur- 
ance shall be excess is not “other insur- 
ance” within the meaning of such term 
as used in another insurance policy which 
covers the same insured. The court in 
this case based its decision primarily 
upon the existence of the fact that Amer- 
ican’s policy was a “required” policy un- 
der the financial responsibility law. How- 
ever, there was no finding to the effect 
that the excess insurance provision of 
such policy was illegal. If such provision 
was legal, it is submitted that it should 
have been given effect if that effect was 
not inconsistent with the intendment of 
the F. R. law. 


The cases next following are those in 
which the omnibus coverage (providing 
that the same be void or inapplicable if 
other insurance exists) is involved with the 
hired car or non-ownership coverage of an- 
other policy, which coverage provides that 
the same be excess. 


Grasberger v. Liebert & Obert, Inc. 
(1939), 4 CCH Auto Cases 141; 6 Atl. 
(2) 925. 

Policies: (a) Pennsylvania Thresher- 
men and Farmers’ Mutual Casualty In- 
surance Co. insured A, with the omnibus 
clause providing “if any other person, 
firm or corporation insured hereunder 
* * * is covered by other valid and col- 
lectible insurance against a claim other- 
wise covered by this policy, no insurance 
under this policy shall be applicable to 
such claim. 

(b) The Aetna Insurance Co. insured 
B relative to hired automobiles. The pol- 
icy provided that “if the named assured 
is covered under a policy taken by the 
owner or operator of any automobile 
and/or trailer insured under this en- 
dorsement, the coverage under this en- 
dorsement shall be excess coverage over 
and above the valid and collectible in- 
surance under the policy taken out by 
the owner or operator of such automo- 
bile.” 

Facts: A leased truck to B, together 
with driver paid by lessor. While oper- 
ated by B’s employee, the truck injured 
a pedestrian who sued B, who thereupon 
impleaded A as a defendant. There was 
a verdict against both defendants. 
Threshermens, for A, paid the tort judg- 
ment and had it marked to its use. Aetna, 
for B, filed a petition and got a rule to 
show why the — should not be 
marked satisfied. 


Held: The policies did not have identi. 
ty of scope—because Aetna’s policy was 
“excess,” there was no “other valid insur- 
ance” according to the terms of the 
Threshermens’ policy, and Thresher. 
mens was obligated to pay. This case fol- 
lows the principle that, where one insur- 
er’s policy provides that its coverage jis 
excess and the other insurer’s policy pro- 
vides no insurance if other valid insur- 
ance exists, the latter insurer is primary. 

Comment: This case adds to the im- 
pressive line-up of cases holding that “ex- 
cess” insurance is not “other valid and 
collectible insurance.” 

Continental Casualty Co, v. Curtis Pub- 
lishing Co., 94 Fed. (2) 710. 

Policies: (a) Continental issued its pol- 
icy to A on his Ford, with omnibus clause 
providing “if any person, firm or corpora- 
tion other than the insured named in the 
declaration is, under the terms of this 
policy, entitled to be indemnified there- 
under and is also covered by other valid 
and collectible insurance, such other per- 
son, firm or corporation shall not be in- 
demnified under this policy.” 

(b) American Employer’s Ins. Co. is- 
sued its non-ownership policy to B, which 
policy provided: “It is understood and 
agreed that if the named assured is cov- 
ever under a policy of automobile insur- 
ance taken out by the owner or operator 
of the automobile that coverage under 
this endorsement shall be excess coverage 
over and above the valid and collectible 
insurance under the policy taken out by 
the owner or operator of the automo- 
bile.” 

Facts: A, while acting within the scope 
of his employment for B and while using 
the Ford, was involved in an accident 
causing injury. B called upon Conti- 
nental to defend and, after Continental 
refused to do so, B settled the case with- 
in the limits of the Continental policy 
and sued Continental to recover. 

Held: Judgment for the plaintiff. By 
reason of the excess coverage provision 
in the American Employer’s Ins. Co. pol- 
icy the liability of that company did not 
arise until the limits of the collectible 
insurance under the Continental policy 
had been exceeded. 

Central Surety Insurance Co. v. London 
& Lancashire Insurance Co. (1935) 181 
Wash. 353, 43 P (2d) 12. 

Policies: (a) Central issued its auto li- 
ability policy to A protecting A for busi- 
ness use of autos by its employees and 
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providing: “If there exists, at the time of 
the accident, a policy of insurance taken 
out or effected on behalf of anyone other 
than the Named Assured and under the 
terms of which policy the Named As- 
sured is entitled to apenews and cover- 
age, this (policy) shall operate only as 
excess insurance over and above the 
amount of such valid and collectible 
insurance.” 

(b) London issued its policy to B, em- 
ployee of A, with respect to B's car, in- 
cluding therein an omnibus clause. (Pol- 
icy did not contain “other insurance” 
provision. 

Facts: B, on business for A and using 
B’s car, was involved in an accident caus- 
ing injuries and death. Judgment was 
recovered against both A and B and each 
insurer paid one-half of the judgment 
pursuant to a non-waiver agreement. 
Then Central sued London to recover 
the amount Central had paid. 

Held: London’s policy covered both A 
and B under the omnibus clause. Cen- 
tral’s policy did not protect B. London 
was primary for two reasons: (1) Cen- 
tral’s policy provided that it was excess 
only while London’s policy contained no 
“other insurance” provision, and (2) 
Central was subrogated to A’s right to re- 
cover from London’s named insured. 

Comment: The fact that the tort judg- 
ment was against both A and B made the 
Court’s decision an easy one because the 
person primarily liable for the tort (B) 
was not covered by Central’s policy. Sub- 
rogation to rights over against actual tort 
feasor may be important in some situa- 
tions. 

Commercial Casualty Insurance Co. v. 
Hartford Accident & Indemnity Co. 
(1934) 190 Minn. 528, 252 N. W. 434, 
253 N. W. 888. 

Policies: (a) Commercial issued its pol- 
icy, with omnibus clause, to A, insured 
described automobiles owned by him and 
providing, “If any other person Darya 
than A), firm or corporation included in 
this insurance is covered by valid and col- 
lectible insurance against a claim also 
covered by this policy, such other person, 
firm or corporation shall not be entitled 
to indemnity or protection under this 

licy.” 

(b) Hartford issued its hired car auto 
liability policy to B, providing, “This 
policy is only intended to cover the in- 
terest of the named assured with respect 
to use in connection with assured’s busi- 
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ness of automobiles and trailers hired or 
owned by independent contractors, and 
this policy shall not extend to cover the 
interest of any individual, firm or cor- 
poration who may operate automobiles 
or trailers covered hereunder, * * * If 
the named assured is covered under a 
policy taken out by the owner or oper- 
ator of an automobile insured under this 
endorsement, the coverage under this en- 
dorsement shall be excess coverage over 
and above the valid and collectible in- 
surance under the policy taken out by the 
owner or operator of the car.” 

Facts: The truck owned by A and driv- 
en by his employee on the business of 
B injured one who made claims against 
B. Commercial settled the claim and 
sued Hartford. 

Held: The Hartford policy covered 
only the interest of B, while the Com- 
mercial policy covered the interest of 
both A and B. The court held that the 
primary liability was on A and the in- 
surer of that risk was Commercial and 
that the liability of B was secondary. 
Therefore, Commercial, having paid the 
whole loss, is not entitled to contribu- 
tion. 

Comment: The Court, reasonably, 
gave effect to the clear intendment of 
the Hartford policy, i.e., that it covered 
only the interest of B. Commercial’s 
named insured (A) was apparently pri- 
marily liable for the tort and if any li- 
ability rested upon B it was only sec- 
ondary. The insurer of the person pri- 
marily liable for the tort was rightly held 
to be the one primarily obligated to 
cover. 


Michigan Alkali Co. v. Bankers Indemni- 
ty Co. (1939), 3 CCH 247, 103 F (2d) 
345. 


Policies: (a) Bankers issued to A its 
omnibus coverage providing “if any per- 
son, firm or corporation other than the 
named assured has valid and collectible 
insurance against any claim or loss, then 
such person, firm or corporation shall 
not be covered under this policy.” 

(b) Travelers issued its hired car cov- 
erage to B, which coverage provided “if 
there exists, at the time of a loss covered 
by this policy, a policy of insurance un- 
der the terms of which the named as- 
sured is entitled to protection and cover- 
age against such loss, then the insurance 
afforded by this policy shall be excess in- 
surance over and above the amount of 
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such other valid and collectible insur- 
ance.” 

Facts: B, while using a truck hired 
from A, was involved in an accident 
resulting in claim against both insurers. 

Held: Travelers’ policy was only ex- 
cess insurance as the Banker's policy, to 
Travelers, was “other insurance” at the 
time of the loss. Further, the Banker’s 
policy “was not invalidated * * * by ex- 
cess insurance (of Travelers) but could 
only be voided by ‘collectible’ insurance.” 
In answer to defendant’s urging that 
plaintiff was primary tort feasor and 
should be held, the Court distinguished 
this case from New Amsterdam Casualty 
Co. v. Hartford Accident & Indemnity 
Co. (hereinafter cited), Commercial Cas- 
ualty Insurance Co. v. Hartford Accident 
& Indemnity Co., 252 N. Y. 434, 253 N. 
W. 888 and Maryland Casualty Co. v. 
Bankers Indemnity Co. (hereinafter cit- 
ed) on the ground that under the New 
York Vehicle and Traffic law (applicable 
to this case) there was no tort feasor 
whose liability can be called secondary 
and that B was the sole tort feasor. 

Comment: This case supports the prop- 
osition that insurance which is provided 
to be “excess” is not “other valid and col- 
lectible insurance.” . 


The following cases are illustrative of 
the more recent “other insurance” provi- 
sion applying with respect to the omnibus 
coverage—such coverage is now generally 
stated to be “pro rata” in the event of other 
insurance. 


Standard Accident Insurance Co. v. 
Home Indemnity Co .(1947) 27 CCH 
Auto Cases 134. 

Policies: (a) In September, 1945, Stand- 
ard issued its regular auto liability pol- 
icy to A with respect to his automobile. 
—_ insurance as was 1 by the 

icy regarding use of a temporaril 
sbectewted mene Oe was seated eo be 
excess insurance over and above the in- 
surance afforded with respect to such au- 
tomobile by another policy. 

(b) In December, 1945, Home Indem- 
nity issued its regular auto liability pol- 
icy to B, with respect to B’s auto. 

Facts: A, while driving B’s automobile 
with B’s consent and while A’s automo- 
bile was temporarily disabled, was in- 
volved in an accident, killing several per- 
sons. The Home Indemnity ref to 
defend the actions brought to recover for 
such deaths. 


Held: Standard’s policy was excess and 
that of Home Indemnity was primary. 

Comment: This case upholds wy 
trine that “excess” is not “other insur. 
ance.” 

Ayling v. Speier (1945) 24 CCH Auto 

Cases, 413; 45 A, (2) 385. 

Policies: (a) Pennsylvania Thresher. 
men issued its regular auto liability pol- 
icy, including omnibus clause, to A, the 
insurance under said clause to be pro- 
rated in the event of other insurance. 

(b) Allstate issued its regular auto li- 
ability’ policy, with drive-other-cars pro- 
vision, to B, such provision stating that 
the insurance thereunder was excess in- 
surance over any other valid and col- 
lectible insurance available to the in- 
sured. 

Facts: B, while operating A’s auto ac- 
companied by A and his wife, was in- 
volved in an accident causing injury to 
the wife. Threshermen refused to defend 
and Allstate did so under non-waiver 
agreement. The judgment creditor garni- 
sheed both companies. 

Held: Since the Allstate coverage was 
expressly stated to be “excess insurance” 
and since the Threshermen policy did 
not so provide, the latter policy was pri- 
mary. 

The cases immediately foregoing support 
the rule that, where the omnibus clause of 
one policy is in conflict with the coverage 
provided by another policy which states its 
insurance is excess, the omnibus insurer is 
primarily liable. The cases which follow do 
not obligate the insurer affording omnibus 
coverage. 


Maryland Casualty Co, v. Bankers Indem- 
nity Co. (1935), 51 Ohio App. 323, 200 
N. E. 849. 

Policies: (a) Maryland issued hired car 
coverage to A with provision: “If the 
named assured carries other insurance 
covering concurrently a claim covered by 
this policy he shall not recover from the 
company a larger proportion of any such 
claim than the sum hereby insured bears 
to the whole amount of valid and col- 
lectible concurrent insurance, and such 
concurrent insurance shall not include 
any insurance covering the named as- 
sured by virtue of any policy taken out 
by the owner and/or operator of any 
hired automobile covered by this en- 
dorsement, but the coverage of the named 
assured by this endorsement shall be ex- 
cess coverage as to such insurance and if 
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the named assured is covered by valid 

and collectible insurance taken out by 

the owner and/or operator against a 

claim otherwise covered by this endorse- 

ment, no interest under this endorse- 
ment shall be applicable to such claim.” 

(b) Bankers issued its $1,000 deduct- 
ible liability policy to B covering the 
cars it owned, including therein an om- 
nibus clause and providing: “If any per- 
son, firm or corporation other than the 
named assured has valid and collectible 
insurance against any claim or loss, then 
such person, firm or corporation shall 
not be covered under this policy.” 

Facts: A's driver, while operating a 
truck hired by A from B, was involved 
in an accident causing death of one 
whose administrator sued A and got 
judgment for $1,800. Maryland defend- 
ed the action but refused to pay, con- 
tending loss was covered by Bankers. 

Held: A had valid and collectible in- 
surance with Maryland and thus was ex- 
cluded according to the terms of the 
Bankers’ policy, the court saying, “Before 
Maryland can take advantage of this pro- 
vision, it must show that its assured is 
covered for this loss by the Bankers’ pol- 
icy * * * the Bankers’ policy does not 
cover anyone for the first $1,000 loss and 
it also excludes from its omnibus protec- 
tion any person other than its own named 
assured who carries insurance against loss 
in his own name.” The court further 

inted out that A was primarily liable 
~ the tort, while B was not, and that 
therefore there was more reason to hold 

Maryland liable than Bankers. 
Comment: Under the rule as estab- 

lished by the more modern cases, where 

one insurer affords omnibus coverage 

(which is now er on a pro rata 

basis) and other hired car coverage which 

is excess, the result would probably be 
otherwise: Maryland obligated for $1,000 
and Bankers for $800. 

New Armsterdam Casualty Co. v. Hart- 
ford Accident and Indemnity Co. 
(1940), 5 CCH 1195. 

Policies: (a) January 1, 1934, Hartford 
issued its regular auto policy with $10,- 
000 limit, with omnibus clause, to A with 
respect to automobiles owned by A and 
described in the policy. On November 
23, 1934, Hassiord endorsed this policy 
to subsequently cover a certain Chevro- 
let, which endorsement was inapplicable 
“if others (than the name assured) en- 
titled to the benefits of this policy by the 
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provisions of Condition A hereof (the 
omnibus clause), are covered by other 
valid insurance against a claim otherwise 
covered by this policy, the said Condition 
A shall be void.” 

(b) New Amsterdam, on April 13, 1934, 
issued its policy to B with $50,000 limit, 
endorsed to cover hired automobiles and 
stating that Condition H of the policy 
(providing for pro-ration in the event of 
other insurance) was eliminated “and it 
is understood and agreed that if the 
named assured is covered under a policy 
taken out - the owner or operator of 
any automobile insured under this en- 
dorsement, the coverage under this en- 
dorsement shall be an excess coverage 
over and above the valid and collectible 
insurance under the policy taken out by 
the owner or operator of the car.” 

Facts: B rented the Chevrolet from A 
and, while the same was being used in 
B’s business, killed a person whose ad- 
ministrator sued B who requested a de- 
fense of both insurers. Under a non- 
waiver agreement, New Amsterdam paid 
$9,000 and Hartford paid $5,000 to settle, 
for $14,000, the administrator’s claim. Of 
the $9,000 by New Amsterdam, $5,000 
was to apply as within the $10,000 limit 
of Hartford’s policy and $4,000 was for 
the excess above $10,000 for which New 
Amsterdam was admittedly liable. New 
Amsterdam then sued Hartford for the 
$5,000, contending that Hartford’s policy 
was primary and that the whole settle- 
ment amount was within its limits. 

Held: The Court said, “We think it is 
clear that Appellant’s (New Amster- 
dam's) policies were in effect prior to the 
issuance of Appellee’s and that this fact 
rendered Condition A thereof (the om- 
nibus clause) void.” 

Comment: There seems to be no sound 
reasoning to support this decision, which 
appears to be predicated solely on the 
basis of the time element—not as to the 
time of the accident, but rather as to the 
time of issuance of the respective policies. 
Miller v.. Motor Club Insurance Co. 

(1937), 117 N. J. L. 480; 189 Atl. 636. 

Policies: (a) Motor Club issued its pol- 
icy, including omnibus clause, to A. 

(b) Royal Insurance Co. insured B and 
B’s agents for operation of autos in B’s 
business. 

Facts: C, using A’s auto with his con- 
sent and on B’s business, caused inj 
resulting in suit (defended by ae and 
in judgment against B and C. Royal 
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bought the judgment and sued Motor 
Club deavenss. - 

Held: Royal could not recover. By de- 
fending without reservation, Royal's li- 
ability became fixed. (There is a state- 
ment in the courts’ opinion that Royal 
admitted its policy “was one of absolute 
liability under the New Jersey Financial 
Responsibility Act.”) Further, both insur- 
ers insured C. The court commented 
that this was not an assertion of a right 
of contribution. It said the case of Mary- 
land Casualty Co. v. Bankers Indemnity 
Co. was “strikingly similar.” 

Comment: There was no evidence in 
the report of the case that Motor Club 
was requested to defend or pay the tort 
judgment previous to the time Royal 
made claim against it. Although the 
court referred to the striking similarity 
between this case and the Maryland Cas- 
ualty case, it exempted the Motor Club 
from liability. The opinion, rendered in 
doing so, left something to be desired in 
its reasoning. However, it should be not- 
ed that the Royal policy in effect, af- 
forded omnibus coverage. The result was 
a conflict between the omnibus coverages 
of the respective policies. Eliminating 
the effect of waiver or estoppel, and the 
effect of the financial responsibility law, 
it would seem both insurers should have 
been required to cover on a pro-rata basis. 


It should be noted that the cases imme- 
diately foregoing do not effectually weaken 
the rule which obligates primarily the in- 
surer affording omnibus coverage. 

The case which follows is one in which 
the omnibus coverage is involved with the 
general or public liability coverage of an- 
other insurer. 


Kenner v. Century Indemnity Co. (1946), 
25 CCH Auto Cases 647; 67 N. E. (2) 
769. 


Policies: (a) Century issued its regular 
liability policy, with omnibus clause, to 
C, covering his auto. 

(b) Massachusetts Bonding issued its gen- 
eral liability policy to B pursuant to 
statutory requirement. 

(c) Each policy had an “other insurance” 
provision which provided for the pro- 
rating of loss in the event of other insur- 
ance. 

Facts: A, on B’s auto repair business, 
while driving C’s auto with his consent, 


injured D who secured judgment against 
A and B. 
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Held: Both insurers were primary and 
each should pay one-half of the judg. 
ment. 

Comment: The decision is sound in 
view of the fact that Massachusetts’ pol- 
icy did not evidence an intent to exclude 
the automobile risk. Therefore, this pol- 
icy and that of Century covered the same 
hazard with similar provisions as regards 
other insurance. As respects the risk in- 
volved in the particular accident, there 
was double insurance and each insurer 
was primarily obligated. 

- * * . 


From the foregoing, it is apparent that 
the substantial weight of authority places 
the primary obligation upon the insurer 
affording omnibus coverage where the oth- 
er insurer’s policy is written on an excess 
basis, and irrespective of whether such oth- 
er = affords non-ownership, drive-oth- 
er-cars, hired car, general or public liabil- 
ity insurance. While the courts have not 
been consistent in the reasoning given for 
arriving at such a conclusion, the cumula- 
tive result is impressive and there is little 
doubt but that the law is well settled in 
those cases wherein the omnibus coverage 
is provided to be void or inapplicable in 
the event of other insurance. The dearth 
of cases involving the more modern “other 
insurance” provision used in relation to 
the omnibus coverage (providing for pro- 
ration if other insurance exists) should 
cause little concern. This is so because 
those few cases arrived at the only logical 
conclusion and, in view of this, there ap- 
pears to be no likelihood of them being 
overruled. In such cases, the fact that the 
omnibus insurers expressly stated their cov- 
erage to be pro rata when coupled with the 
fact that the other insurers had expressly 
provided that their insurance was excess is 
the strongest kind of evidence that the for- 
mer intended their insurance to be primary 
and that the latter intended their insurance 
to apply only after the limits of the others 
had been exhausted. Thus, there was no 
identity of scope as respects the applica- 
tion of the aggregate dollar amount of cov- 
erage afforded by the respective insurers. 

There remain those situations wherein 
the respective policies each contain similar 
provisions, i.e., pro rata vs. pro rata, excess 
Vv. excess, or ea roviding that the insur- 
ance be void or inapplicable if other in- 
surance exists. In the past, where the 
courts have been called upon to decide 
such an issue, they have rightly decided 
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that the conflict between the insurers 
should not operate to eliminate coverage 
to the insured and that each insurer is ob- 
ligated to cover on a pro rata basis. = 

In Consolidated Shippers, Inc. v. Pacific 
Employers Insurance Co. (1941), 11 CCh 
864, 114 P (2d) 34, each policy provided 
that, in the event of other insurance, the 
other was to apply pro rata, one policy be- 
ing a public liability policy and the other 
a non-ownership automobile liability pol- 
icy. The court held that there was no doubt 
that the risks covered by both policies, with 
respect to the use of automobiles, were co- 
extensive. It thus obligated each insurer 
to cover on a pro rata basis, holding that 
the intention of the parties to each con- 
tract was not ambiguous and that if either 
insurer had intended its + pan to provide 
excess coverage, it could easily have ex- 
pressed such intent in its policy. 

To the same effect is Traders and Gen- 
eval Insurance Co. v. Hicks Rubber Co. 
(1943), 17 CCH 115, 169 S. W. (2d) 142 
(Texas). There both policies provided 
that, in the event of other insurance, the 
insurance thereunder was to be prorated. 
Although the court refused to allow recov- 
ery on the part of the one insurer which 
had paid more than its pro rata share 
against the other insurer which had paid 
nothing, the court did so on the basis that 
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the former was a volunteer saying, at the 
same time, that each insurer’s obligation 
was on a pro rata basis. 

In summary, the “other insurance” law 
in automobile liability insurance appears 
to be: 


1. Where the omnibus coverage is pro- 
vided to be void or inapplicable if other 
insurance exists, a policy providing that 
its coverage is excess will not be regarded 
as “other insurance” and thus will not 
operate to void application of the omni- 
bus coverage. In such event, the court 
will give effect to the “excess” provision 
of the other policy. 

2. Where the omnibus coverage is pro- 
vided to be pro rata, it will be held to be 
primary coverage, at least to the extent 
of being held to participate as one of 
several primary carriers. If such other 
policy provides its coverage is “excess” 
such provision will be honored by the 
courts. 

3. Where the “other insurance” provi- 
sion of each policy is the same and each 
provides either that its coverage is void 
or inapplicable if other insurance exists 
or that it is excess only, both policies 
will be held to afford primary coverage 
on a pro rata basis. 


Current Trends in Jury Verdicts 


By CuHar.es P. Goutp 
Los Angeles, California 


N TWO previous issues of the Insurance 
Tcounset Journal studies have been pre- 
sented of the trends in verdicts rendered 
by juries in the courts of the Superior Court 
of the State of California in and for the 
County of Los Angeles in personal injury 
actions. The first report covered the ~~ 


from January 1, 1940, to June 7, 1945, and 
is reported in the July, 1945, issue of the 
Journal at page 10. The second report cov- 
ered the period from June 7, 1945 to April 
13, 1947, and is reported in the July, 1947, 
issue of the Journal at page 189. 

These reports covered the verdicts year 
by year, showing the number of verdicts 
rendered for the plaintiff in each year, the 
number rendered for the defendant in each 
year, the total dollar amount of the plain- 
tiffs’ verdicts and the average dollar amount 


of the plaintiffs’ verdicts. The purpose of 
the reports was to indicate the trend, if 
any, in the average verdict year by year. 
The survey covered all cases involving per- 
sonal injuries arising from negligence that 
were submitted to the juries of the Los An- 
geles Superior Court. Nonsuits, directed 
verdicts and settled cases were excluded. A 
very complete and accurate report was pos- 
sible due to the records of the Pat Taylor 
Jury Service of Los Angeles, which we have 
again utilized in preparing the present re- 
port, and which assures the consistency of 
the factual background. 

There have been a number of inquiries 
from insurance companies and counsel en- 
gaged in the active trial of negligence cases 
as to the actual trend of the verdicts during 
the immediate past period. Due to the rise 





Page 200 


in cost of living and the high basic cost of 
commodities it is natural to assume that 
jury verdicts, or the price of personal in- 
juries, has naturally risen along with the 

rice of everything else. This assumption 
is justified by the ever-increasing statements 
appearing in Appellate Court decisions de- 
termining the question of excessive dam- 
ages which refer to the fact that a dollar 
now has less purchasing power and the 
present condition of “inflation,” can be 


Year 

1940 
Number of Cases —.-- 294 
Plaintiff Verdicts >= 150 
Defendant Verdicts —.___ ¥ 144 
Percentage Plaintiff Verdicts 51% 
Highest Single Verdict $ 33,000. 


Total of All Plaintiff Verdicts $ 702,851. 
Average Plaintiff Verdict $ 4,686. 


Number of Cases _......__-__________-___ 
Pie wereecss. 
Defendant Verdicts ...»_»_»»= 
Percentage Plaintiff Verdicts 


Highest Single Verdict.._____ 
Total of All Plaintiff Verdicts._...__*_-_.$ 
Average Plaintiff Verdict ........._____§ 


The foregoing figures show that for the 
previous years’ studies the average verdict 
went from a low in 1940 of $4,686, increas- 
ing each year thereafter to the first half of 
1945, when the average verdict was $11,707, 
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taken into consideration by the jury in 
fixing the amount of damages. 
To determine the actual current trend, 


‘ we reviewed the verdicts rendered in Los 


Angeles County for the period of the en- 
tire year of 1948. To compare the results 
of the year 1948 we here set forth a sum- 
mation of the results of the previous surveys 
from 1940 through the first part of 1947, 
They were as follows: 


Year _ Year Year Year 1945 

1941 1943 1944 to June 7 

308 220 205 102 

140 101 117 52 

168 119 88 50 

45% 46%, 57% 51%, 

37,851. 77,600. 66,500. 74,320. 

691,367. 729,783. 1,022,077. 608,778. 

4,938. 7,226. 8,736. 11,707. 

6/7/45 1/1/46 7/1/46 1/1/47 
to to to to 

12/31/45 6/30/46 12/31/46 4/13/47 

176 225 226 155 

91 143 135 88 

85 82 91 65 

52% 69%, 59%, 57%, 

82,524. 85,000. 97,500. 100,000. 

849,177. 1,115,639. 974,237. 595,634. 

9,331. 7,802. 7,216. 6,768 


then declining each period thereafter to 
1947, when the average verdict was $6,768. 
For the year 1948, the following results 
were obtained: 


JANUARY I, 1948 TO DECEMBER 31, 1948 


Number of cases 


MERI 205034) 260 At on) el gees 


Defendant Verdicts _...__ 


Pescentage Piaintiff Verdicts ££... 
Highest Single Verdict.____ 
Total of All Plaintiff Verdicts 
eee pees Wee 


It will be seen that the year 1948 con- 
tinues to conform to the trend of declining 
verdicts commenced in the second half of 
1945. The average verdict for the year 1948 
was approximately $1,000 less than 1947 
and represented an average for 1948 of 
$5,812. This average is less than $1,000 
more than the average verdict of the pre- 
war year of 1941. 

The number of plaintiffs’ verdicts com- 


558 
303 
255 

54%, 


i SB 4 en SB Sa ... $§ 70,000 
cethebipitinisblanssttnlsnitesdasasesh Ee 


$ 5,812 


pared with defendants’ verdicts for 1948 
was 54%. This is but 1% higher than the 
general average for the entire period cov- 
ered of 53%, and is considerably lower than 
the average number of plaintiffs’ verdicts 
found in the year 1946 and the early part 
of 1947. 

It was particularly noted in studying the 
dollar amount of each individual verdict 
that the tendency for exceedingly high ver- 
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dicts appeared to be on the decline. The 
highest single verdict reached in 1948 was 
$70,000, and had been — by other ver- 
dicts every year since 1944. 

It is felt that due to the large number of 
verdicts considered in a single average met- 
ropolitan area such as Los Angeles County 
that it can be said that the results of this 
survey constitute a definite trend. It is sig- 
nificant to note that the dollar amounts of 
the verdicts are apparently running con- 
trary to the rising costs of living over the 
same period of time. 

In the February, 1949, issue of the Amer- 
ican Bar Association Journal, at page 9, the 
Honorable Richard Hartshorne, Judge of 
the Court of Common Pleas, Newark, New 
Jersey, presents a scholarly study of the 
characteristics and trends of jury verdicts 
based on twelve years of verdicts rendered 
in the court under his jurisdiction, He 
studied some 3,330 jury verdicts rendered 
in vehicle negligence cases and from the 
same found that the plaintiffs won an av- 
erage of 72%, of the cases and the defending 
parties, 28%. Year by year, he found the 
fluctuations to range from 92% for the 
moving party to 51% for the moving party, 
but the general average substantially fa- 
vored the plaintiff. 

As to the dollar amounts rendered in the 
verdicts, Judge Hartshorne found a gradual 
rise in the size of plaintiff verdicts from 
1927 through 1934, when’ a maximum was 
reached, and thereafter a gradual decline 
until 1946, after which there was a rise. His 
figures are not - peer cmey announced for 
each year covered, making it impossible to 
correlate any of his findings with the re- 
sults we have obtained in California. judge 
Hartshorne speculates as to a correlation 
between the amounts of the verdicts and 
the general economic conditions existing 
during any given period. He reaches the 
conclusion that general economic condi- 
tions are not the basis of the trend in the 
verdicts. Furthermore, he does not feel that 
pure chance causes the fluctuations. He 
felt that the education of the public as to 
the fact that the majority of cases were de- 
fended by insurance companies was a fac- 
tor in determining the amounts of the ver- 
dicts. His discussion is well worth reading 
to get a practical viewpoint from a man 
well versed in the many causative factors 
involved in the interesting study of deter- 
mining trends from past history. 

The conclusion we have reached from 
our conducting of this survey in Los An- 
geles County is that the dollar amounts of 
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verdicts are definitely settling downward 
to a figure closely approximating the values 
immediately prior to the recent war. The 
isolated high verdicts are becoming fewer 
and the very low verdicts are becoming 
fewer. The number of successes for the 
plaintiff or defendant remains approxi- 
mately equal, with a slight advantage to 
the plaintiff for his prospects of winning. 

It is particularly interesting to observe 
these results in California in view of the 
fact that most decisions in recent years ren- 
dered by our Appellate Courts on the ques- 
tion of damages have indicated a leniency 
towards larger verdicts and constant refer- 
ences to the increased high cost of living. 
A recent example worthy of note is the de- 
cision from one of the District Courts of 
Appeal in California which came down 
November 23, 1948, entitled Tyson v. 
Romey, 88 ACA 772. This was an action 
for death arising out of an automobile col- 
lision. The decedent was a minor boy age 
five years, and the action was on behalf of 
his parents. The proceedings resulted in 
a judgment of $25,000 after a verdict by a 
jury. On motion for a new trial the amount 
was reduced by the trial judge to $18,500. 
The defendant appealed judgment of $18,- 
500. The Appellate Court, after making 
an extensive review of California cases in- 
volving awards of damages, affirmed the 
judgment. Prior decisions in California 
had adhered closely to the rule that in an 
action for damages for death the plaintiffs 
could only recover the pecuniary loss suf- 
fered by the plaintiffs as a result of the 
death. In the decision in this case the 
Court, in its opinion, upheld that principle 
of law, but went on to state that the ques- 
tion of the actual pecuniary loss was one 
within the province of the tryer of the facts 
and their decision thereon was determina- 
tive. An interesting comment is made by 
the Court to the effect that “$18,500 might 
have indicated an excessive figure some 
years ago, but in view of subsequent ver- 
dicts the amount is not disproportionate, 
though this may be the highest award as- 
sessed in this State for the death of a five- 
year-old child.” 

In view of the apparent tendency of the 
Appellate Courts toward larger verdicts 
and a constant enlargement on their part 
of the factors that may be taken into con- 
sideration in rendering a monetary judg- 
ment it is gratifying to note that the ver- 
dicts of the juries appear to be remaining 
in a pattern paralleling the economic con- 
ditions existant today. 
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That “Twilight Zone” Between the Jurisdictions of State and 
Federal Compensation Acts 


By James P. ALLEN, JR. 
Counsel and General Attorney, Liberty Mutual Insurance Company 
Boston, Mass. 


PERPLEXING problem which is 

likely to recur more frequently for 
some time to come arises from the conflict 
of jurisdiction between the state compen- 
sation laws and the Longshoremen’s and 
Harbor Workers’ Compensation. Act, (33 
U. S. C. A. 901, et seq.) in the proper appli- 
cation of these mutually exclusive acts to 
injuries received in certain waterfront acci- 
dents. 

Various judges and legal commentators 
have characterized the law in this field as 
unsettled, confused, troublesome, perplex- 
ing and illogical. 

Before considering the relatively recent 
developments that threaten increasing dif- 
ficulty in resolving this jurisdictional ques- 
tion, it is necessary to trace a bit of back- 
ground. 

History 

Before the passage of the Longshoremen’s 
Act in 1927 the New York Court of Ap- 
peals upheld an award of compensation 
under the New York Compensation Act to 
the dependents of a longshoreman killed 
aboard a vessel in New York harbor while 
unloading cargo but the Supreme Court of 
the United States reversed this award, hold- 
ing that since the locus of the injury and 
the character of the employment were mari- 
time, the case fell within the exclusive ad- 
miralty jurisdiction of the federal govern- 
ment and the state compensation act could 
not apply because to apply it would preju- 
dice the uniformity of the maritime law. 
(Southern Pacific Co. v. Jensen, 244 U. S. 
205, 37 Sup. Ct. 524.) 

After the Jensen decision, Congress seek- 
ing to overcome this objection amended 
the Judicial Code by adding to the “saving 
to suitors” provision the phrase—“and to 
claimants the rights and remedies under the 
workmen's compensation law of any state.” 

Following this amendment, in another 
case arising in New York, the Court of Ap- 
peals upheld an award under the state com- 
pensation act to the dependents of a barge 
employee who was drowned. The United 
States Supreme Court reversed the award 
on the ground that the Constitutional pow- 


er of the Federal Government extending “to 
all cases of admiralty and maritime juris- 
diction” could not be delegated by Con. 
gress to the-States, and that if the States 
were permitted to enact various compen- 
sation acts applicable to longshoremen and 
harbor workers the “proper harmony and 
uniformity of the maritime law would be 
destroyed.” (Knickerbocker Ice Co. v. Stew- 
art, 253 U. S. 149, 40 Sup. Ct. 438). 

After the Knickerbocker decision, Con- 
gress again tried to provide a compensation 
act for those harbor workers, which the 
Jensen case held to be without the scope of 
state acts, by amending the “savings to suit- 
ors” clause a second time by deleting the 
earlier amendment and inserting in its 
place the phrase “and to claimants for com- 
pensation for injuries to or death of per- 
sons other than the master or members of 
the crew of a vessel their rights and reme- 
dies under the Workmen’s Compensation 
Law of any State, District, Territory, or pos- 
session of the United States which rights 
and remedies when conferred by such law 
shall be exclusive.” In spite of this amend- 
ment the Supreme Court held in Industrial 
Accident Commission v. James Rolph Co., 
264 U. S. 219, 44 Sup. Ct. 302, that a state 
board was without jurisdiction to award 
death benefits under a state act to the de- 
pendents of a waterfront worker killed 
aboard a vessel lying in navigable waters, 
citing the Knickerbocker case. 

Finally in 1927, Congress passed the fed- 
eral compensation act—commonly known as 
the Longshoremen’s and Harbor Workers’ 
Compensation Act. It is significant that 
this act contains certain limitations on its 
page by requiring that (1) “the dis- 
ability or death results from an injury oc- 
curring upon the navigable waters of the 
United States ...., and (2) if recovery for 
the disability or death through workmen's 
compensation proceedings may not validly 
be provided by State law,” before it will 
take jurisdiction, and (3) the “master or 
member of a crew of any vessel” is excluded. 

Earlier, in 1922 the United States Su- 
preme Court in Grant Smith-Porter Ship 
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Co. v. Rohde, 257 U. S. 469, 52 Sup. Ct. 
157, held that the Oregon Compensation 
Act was the sole and exclusive remedy avail- 
able to a carpenter injured aboard a newly 
constructed vessel that had been launched 
but was still unfinished and uncommis- 
sioned, on the theory that neither his gen- 
eral employment nor his activity at the time 
of injury had any direct relation to navi- 
gation or commerce. The court concluded 
that the regulation and determination of 
the rights, obligations and consequent li- 
abilities of the parties, as between them- 
selves, by a state statute would not neces- 
sarily work material prejudice to any char- 
acteristic feature of the general maritime 
law or interfere with the proper harmony 
or uniformity of that law in its interna- 
tional or interstate relation. 


Following the Rohde decision a series of 
decisions was handed down in the state and 
federal courts in which the state compensa- 
tion act was held to apply to accidents oc- 
curring on navigable waters on the theory 
that under the facts and circumstances of 
each case it was a “local matter” or of “local 
concern” and that the application of the 
state act would not work material prejudice 
to the harmony of the admiralty law.’ 

Despite the diversity of judicial opinion, 
both state and federal, a faint boundary 
line of jurisdiction between state compen- 
sation acts and the Longshoremen’s and 
Harbor Workers’ Compensation Act began 


Some cases where State jurisdiction over injuries 
occurring on navigable waters has been upheld: 

Miller’s Indemnity Underwriter’s Co. v. Brand, 
270 U. S. 59, 46 Sup. Ct. 194, (1926) (diver suffo- 
cated while engaged in removing submerged foun- 
dation of abandoned shipway obstructing naviga- 
tion; State Industrial Board of New York v. Terry 
& Tench Co., 273 U. S. 639, 47 Sup. Ct. 90, (1926) 
(employee injured while building pier from float- 
ing raft); Rosengrant v. Harvard, 273 U. S. 664, 47 
Sup. Ct. 454, (1927) (lumber checker injured on 
barge); Alaska Packers’ Assn. v. Industrial Accident 
Commission, 276 U. S. 467, 48 Sup. Ct. 346, (1928) 
(fisherman injured while pushing boat from beach 
into water); Sultan Railway and Timber Co, v. De- 
partment of Labor and Industries of Washington, 
277 U. S. 135, 48 Sup. Ct. 505, (1928) (employees 
of logging and timber companies engaged in making 
up and breaking up logging booms in navigable 
river); Herbert's Case, 186 N. E. 554, (laborer on 
garbage scow whose duty was to sweep out the scow 
after it had disposed of its load on a harbor island 
fell overboard and was drowned); Hammond v. 
Albany Garage, 267 A. D. 644 (N. Y.) (a service- 
man employed by local refrigerator company called 
aboard tanker to service food refrigerator in ship's 
galley); U. S. Casualty Co. v. John Taylor, 64 Fed, 
(2) 521, certiorari denied, 54 Sup. Ct. 56 (employee 
drilling holes for the placing of lights on mast of 
new vessel ninety-six per cent completed.) 
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to emerge from these decisions as appellate 
courts sustained or denied jurisdiction on 
given factual situations. 


Recent Developments 


The general confusion, however, became 
more confounded in 1942 when the Su- 
preme Court of the United States decided 
Davis v. Department of Labor and Indus- 
tries, 317 U. S. 249, 63 Sup. Ct. 225. In that 
case the employee was a structural steel 
worker employed to dismantle a drawbridge 
across a river, who incidentally at the time 
of his death happened to be working on a 
barge into which the dismantled steel was 
placed so that he might use his torch for 
cutting some of the pieces into proper 
lengths for convenient handling and stor- 
age before they were carried by the barge 
250 feet down the river to be placed on the 
shore. 

The employee’s widow claimed compen- 
sation from the State Insurance Fund of 
Washington on the ground that at the time 
of his death her husband was engaged in 
an operation of purely “local concern” in 
that the dismantling of the bridge was re- 
lated to the land and was carried on pur- 
suant to the terms of a contract between 
the State of Washington and his employer. 
The Fund rejected the widow's claim, and 
took the view that inasmuch as the em- 
ployee was, at the time of his accident, per- 
forming work similar to that of a stevedore 
loading cargo on navigable waters, the state 
had no jurisdiction over such an accident 
and it was not within the purview of the 
state compensation act. The Supreme 
Court of the State of Washington affirmed 
the rejection of the widow’s claim on the 
ground that the case was not within the 
jurisdiction of the state compensation act 
and that the application of the state act 
would impair the harmony and the uni- 
formity of the maritime law. 


The Supreme Court of the United States 
reversed the action of the Supreme Court 
of Washington and remanded the claim to 
the state authorities for proceedings not in- 
consistent with its opinion. The Supreme 
Court did not base its decision upon the 
“local concern” theory that had been ad- 
vanced by the widow, nor did it dispute the 
soundness of the principle advanced by. the 
State Insurance Fund of Washington, but 
instead the court predicated its decision 
upon the principle that in the light of the 
decided cases there exists clearly a “twilight 
zone in which the employees must have 
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their rights determined case by case” and 
that the decision of the administrative of- 
ficial first adjudicating a claim under 
either a state compensation act or the Long- 
shoremen’s and Harbor Worker’s Compen- 
sation Act, had a presumptive validity 
which would be recognized and upheld by 
the courts. 

At the time of the decision in the Davis 
case most of the people engaged in the day 
to day handling of workmen’s compensa- 
tion matters were inclined to believe that 
the twilight zone described by the court in 
that case was relatively narrow and could 
be practically applied because only a few 
cases would fall within it. They could read- 
ily understand that the steel worker in the 
Davis case might fall within that twilight 
zone when his employment could not clear- 
ly be said to be maritime, and where the 
awarding of compensation under state law 
would not interfere with the uniformity of 
admiralty law because his employment had 
so many attributes of a land occupation and 
only incidentally touched upon navigation 
sod commerce. The Chief Justice, in his 
dissenting opinion, in the Davis case predi- 
cated that where twilight zone employees 
were involved the dual system of presump- 
tion of the validity of awards to an em- 
ployee would serve to sustain an exercise 
of either state or federal jurisdiction in 
every case. He doubted the sey ag eae | 
of this new twilight zone concept in the ad- 
ministration of these laws. The accuracy of 
the Chief Justice’s prognostication has been 
demonstrated by recent decisions indicat- 
ing a tendency to broaden the twilight zone 
in order to uphold jurisdiction of the state 
or federal tribunal, whichever first made 
the award.’ 


"Appellate courts have sustained the acceptance 
of jurisdiction by a compensation board, over ob- 
jection, on the presumption of the validity of such 
action in these cases: 

Moore’s Case, 80 N. E. 2d. 478, (Mass.) 1948 (see 
infra); DeBardeleben Coal Corp. v, Henderson, 142 
F. 2nd. 481, CCA5, (1944) (“under ‘the first come 
first served’ rule of Davis v. Department of Labor 
. . . federal jurisdiction was properly maintained”) ; 
Northwestern Pacific Ry. Co. v. Industrial Accident 
Commission, 166 P. 2nd. 334, Californa District 
Court of Appeals (1946) (“this confusion can be 
explained on the basis that the appellate courts sup- 
port the first fact finding tribunal, whether the dis- 
trict court or the state com tion commission, 
ie., their fnding of jurisdiction wil] be supported 
because both systems, federal and state, of nee pw 
sation are to be liberally construed in favor of the 
workman) ; Travelers Insurance Co, v. McManigal, 
139 F. 2nd 949, CCA4, (1944) (The Davis case em- 
phasized ‘the desirability of supporting the award of 
compensation by administrative bodies, state or 
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The outstanding example of this tenden- 
cy to enlarge the twilight zone is Moore’s 
Case, 80 N. E. (2) 478, Mass. 1948, affirmed 
without opinion by the United States Su- 
preme Court, 69 Sup. Ct. 239, 335 U. S. 874. 

Moore’s Case, decided in July of 1948, 
upheld an award of compensation under 
the Workmen’s Compensation Act of Mas- 
sachusetts to a claimant engaged in mari- 
time employment upon the navigable 
waters of the United States! 

The employee was a rigger and “tag- 
man.” He worked variously on piers, dry- 
docks and ships from January II, 1944, 
until June 28, 1945, the day of the acci- 
dent, when he slipped aboard a vessel in a 
dry-dock floating upon navigable water at 
his employer’s plant at East Boston. The 
vessel was a tanker chartered by the United 
States Government. It had been towed to 
Boston for repairs and the employee was 
engaged in this work at the time of the 
accident. 

The Supreme Judicial Court of Massa- 
chusetts reviewed the law applicable to em- 
ployees engaged in ship construction and 
ship repair on navigable waters down to 
the Davis case and summarized the ap- 

licable principle by quoting from one of 
its own earlier cases, O’Hara’s Case, 248 
Mass. 31, as follows: 


“The principle deducible as we think 
from all these decisions is that the rights 
and liabilities of parties with respect to 
injuries received by a workman engaged 
in repair of a completed vessel lying in 
navigable waters are governed by mari- 
time law, because the work has direct re- 
lation to rea ap and the injury oc- 
curs on navigable waters.” 


The Supreme ——- Court of Massa- 
chusetts also cited two earlier decisions of 
the United States Supreme Court—Robins 
Dry-Dock and Repair Co. v. Dahl, 266 U. 
S. 449, 45 Sup. Ct. 157 and John Baizley 
Iron Works v. Span, 281 U. S. 222, 50 Sup. 
Ct. 306, which had also held that men en- 
gaged in the repair of completed vessels on 
navigable waters were not subject to state 





federal.’) Maryland Casualty Co. v. Toups, Com- 
merce Clearing House Workman’s Compensation 
Law Reports, at page 208 of No. 4, (Feb. 23, 1949), 
decided Feb. 1, 1949, by the Fifth Circuit Court of 
Appeals. (The Texas compensation act was held 
to have jurisdiction where the master of a pilot 
boat, admittedly a seaman, while making fenders 
for use on his boat, fell from a pier and was 
drowned. Compare O'Donnell v. Great Lakes Dredge 


and Dock Co., 318 U. S. 36, 63 Sup. Ct, 488.) 
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legislation, and the rights and liabilities of 
the parties arose out of and depended on 
the general maritime law and were within 
the admiralty jurisdiction. 

The Massachusetts Court observed that 
the state of the law applicable to these situ- 
ations was definitely altered by the decision 
of the Supreme Court of the United States 
in the Davis case and then concluded: 


“Probably, therefore, our proper course 
is not to attempt to reason the matter 
through, and to reconcile previous au- 
thorities, or to preserve fine lines of dis- 
tinction, but rather that we should sim- 
ply recognize the futility of attempting 
to reason logically about “illogic,” and 
that we should regard the Davts case as 
intended to be a revolutionary decision 
deemed necessary to escape an intolerable 
situation and as designed to include with- 
in a wide circle of doubt all waterfront 
cases involving aspects pertaining both to 
the land and to the sea where a reason- 
able argument can be made either way, 
even though a careful examination of 
numerous previous decisions might dis- 
close an apparent weight of authority one 
way or the other.” 


It is difficult to reconcile Moore’s case, 
affirmed by the Supreme Court of the 
United States with the decisions of that 
court in the Dahl and Span cases cited 
above. Parker v. Motor Boat Sales Corp., 
314 U. S. 244, 62 Sup. Ct. 221, and North- 
ern Coal and Dock Co. v Strand, 278 U. S. 
142, 49 Sup. Ct. 88. 

In the Dahl and Span cases the Supreme 
Court had held that the work of repairing 
completed vessels floating in navigable 
waters was exclusively within the maritime 
or admiralty jurisdiction of the United 
States. In the Strand case that court held 
that the state a aaa law was inap- 
plicable to a longshoreman injured aboard 
a vessel while unloading cargo, although 
he spent only about two per cent of his time 
unloading ships, stating— 


“The fact that Strand worked for the 
major portion of the time on land is un- 
important. He was upon the water in 
pursuit of his maritime duties when the 
accident occurred.” 


In the Parker case an award under the 
Longshoremen’s Act was affirmed, the Su- 
preme Court stating: 


“For habitual performance of other 
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and different duties on land cannot alter 
the fact that at the time of the accident 
he was riding in a boat on a navigable 
river, and it is in connection with that 
clearly maritime activity that the award 
was here made.” 


In view of the affirmance of Moore’s case 
by the Supreme Court, despite their prior 
decisions in the Dahl, Span, Parker and 
Strand cases, one might be justified in ven- 
turing the observation that if Moore, the 
ship repairer, who was injured on navi- 
gable waters, is entitled to benefits under 
the state compensation act because he spent 
some of his time working on land, a long- 
shoreman who spends part of his time work- 
ing on the land is equally entitled to bene- 
fits under the state compensation act for an 
injury suffered on navigable waters. If 
prior decisions, holding that ship repairers 
and longshoremen injured in such circum- 
stances are subject to the exclusive jurisdic- 
tion of admiralty law, did not prevent the 
state act from taking jurisdiction in Moore’s 
case, it is difficult to understand why a state 
act could not also apply today to an injury 
suffered by a longshoreman on the navi- 
gable waters of the United States. If the 
contention that a state compensation act 
could apply to such an injury should ever 
be made, the Davis case must be considered, 
as it was considered by the Massachusetts 
Supreme Court in Moore’s Case, as a revo- 
lutionary decision designed to include with- 
in a wide circle of doubt all waterfront 
cases involving aspects pertaining both to 
land and to the sea where a reasonable ar- 
gument can be made either way. Some in- 
dication of the variety and range of argu- 
ments that might be considered “reason- 
able” to sustain the jurisdiction of one of 
these acts in preference to another may be 
found in a relatively parallel field—the con- 
flict of jurisdiction created by the extra- 
territorial application of state compensa- 
tion acts to land accidents—a field in which 
the “reasonable argument” doctrine has 


been recognized by the Supreme Court.’ 


*In this jurisdictional conflict the state taking 
jurisdiction must, if its right to do so is questioned, 
show a superior governmental interest to retain it. 
The “reasonable arguments” advanced to establish 
this superior governmental interest are many. Rare- 
ly is a decision of a state court reversed if there is 
any reasonable basis for its decision: United States 
Casualty Co. v. Hoage, 77 Fed. (2nd) 542, CCA, 
1935; Cardillo v. Liberty Mutual Insurance Co., 330 
U. S. 469, 67 Sup. Ct, 801, 1947; Pacific Employers 
Insurance Co. v. Industrial Accident Commission of 
California, 306 U. S. 493, 59 Sup. Ct. 629, 1939. 
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A Preliminary Jurisdictional Problem 


Before making any further observations 
on the possible future complications that 
may be encountered in the determination 
of the question of jurisdiction under state 
and federal acts, brief reference might be 
made to another equally difficult and im- 
portant jurisdictional question that must 
be determined in some cases involving ac- 
cidents on navigable waters in advance of 
the question of whether the state or federal 
compensation act applies. This prelimi- 
nary question is whether the injured em- 
ployee was a “master or member of a crew 
of any vessel,” in which event he would be 
excluded from the Longshoremen’s and 
Harbor Workers’ Compensation Act by the 
exclusion contained in Section 2 (3) of that 
act and from the state compensation act be- 
cause the rights, obligations and remedies 
of a member of the crew are determined 
under the admiralty law which affords 
maintenance, cure and wages as well as the 
right to recover damages and rights under 
the Jones Act (460 U. S. C. A. 688).* The 
Jones Act makes applicable to seamen the 
rights and remedies available to railroad 
employees under the Federal Employer's 
Liability Act (45 U. S. C. A. 51-59). 

A typical case illustrating this problem is 
South Chicago Coal and Dock Co. v. Bas- 
sett, 309 U. S. 251, 60 Sup. Ct. 544. Schu- 
mann employed aboard a vessel fell over- 
board po | was drowned in the navigable 
waters of the United States while working 
for the petitioner. The question presented 





‘The single question of proper jurisdiction over 
claims of men working on barges has been the sub- 
ject of much litigation: Norton v. Warner, 321 U. S. 
565; 64 Sup. Ct. 747, 1944 (Barge captain held to 
be a seaman under Jones Act where he slept and 
ate on board, and was primarily occupied in caring 
for the barge.) William Spencer and Sons v. Lowe, 
152 Fed. (2nd) 847, 1945, CCA2 (Lighter captain 
held to be under Longshoremen’s Act when he slept 
and ate ashore and primarily occupied with loading 
and unloading cargo). These two factors—the ac- 
commodations on board the barge and what he was 
primarily hired to do—are persuasive but not con- 
trolling, particularly where the injured employee 
is seeking the benefits of the other act. See by way 
of illustration—Schantz v. American Dredging Co., 
138 Fed. (2nd) 534, 1943, CCA3 where a deckhand 
on a non-self-propelled hoister ate and slept ashore, 
paid by the hour with overtime, and was primarily 
engaged in pulling out piling, was held to be under 
Jones Act because he had ‘papers’ and was hired 
through the Seaman’s Union Hall. Gahagan Con- 
struction Corp. v. Armao, 165 Fed. (2nd) 301, CCA 
1, 1948, Certiorari denied, 333 U. S. 876; 68 Sup. 
Ct. 905; Ryan v. Dunbar and Sullivan, 65 N. E. 
(2nd) 430, N. Y. 1946; Tucker v. Branham, 151 Fed. 
(2nd) 96, CCA 3, 1945; Long Island Railroad v. 
Lowe, 145 Fed. (2nd) 516, CCA 2, 1944. 
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was—was he a longshoreman or harbor 
worker thereby entitling his dependents to 
compensation benefits under the federal 
act or was he “a member of a crew,” ex. 
cluded from that act, in which event his 
dependents would have to prove negligence 
on the part of his employer to recover un- 
der the Jones Act for his death? His widow 
sought and was awarded compensation by 
the deputy commissioner under the federal 
act; the District Court reversed this award 
and was in turn overruled by the Court of 
Appeals. Certiorari was granted by the Su- 
preme Court, which said the decedent's 
status was a question of fact and considered 
the following evidence: The vessel was a 
coal lighter engaged in refueling other ves- 
sels. It was licensed to operate in the ‘Calu- 
met River and Harbor and the Indiana 
River and Harbor.’ It was required by its 
certificate of inspection to have ‘three sea- 
men’ or deckhands aboard. If Schumann 
was a seaman, this requirement would be 
met, otherwise not. 

Schumann’s chief task was to facilitate 
the flow of coal from his lighter to the ves- 
sel being refueled—“removing obstructions 
to the flow with a stick.” He also threw 
the ship’s rope in releasing or making the 
boat fast. He performed no navigation du- 
ties; he was paid by the hour on those days 
his services were needed, he had no “ar- 
ticles,” and slept and ate away from the 
ship as there were no living quarters 
aboard. 

The Supreme Court concluded that there 
was enough evidence to sustain the deputy 
commissioner’s ruling that his widow was 
entitled to compensation benefits, for Schu- 
mann was not a ‘member of the crew’ as he 
was not one of “those employees on the ves- 
sel who are naturally and primarily on 
board to aid in her navigation.” 

The problem of determining whether an 
injured employee was a member of a crew 
of a vessel and thereby excluded from state 
and federal compensation acts cannot be 
avoided because the employee’s status as a 
member of a crew depends upon the facts 
and circumstances of each individual case 
and must be decided on a case by case basis. 
Furthermore, seamen zealously preserve 
their rights under admiralty law and the 
Jones Act, and are not interested in substi- 
tuting the benefits afforded under the 
Longshoremen’s Act for those presently en- 
joyed. Barge men, in some sections of the 
country at least, while ordinarily looked 
upon as harbor workers and within the fed- 
eral compensation act, seek to be classified 
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as seamen and enjoy the rights of seamen 
rather than to have their rights determined 
exclusively under the Longshoremen’s 


Act.’ 


A Possible Solution 


Congress, however, might eliminate much 
of the controversy and litigation that is now 
bound to arise, in view of the Davis and 
Moore cases, in determining whether a par- 
ticular accident is within the state or fed- 
eral jurisdiction by amending the Long- 
shoremen’s and Harbor Workers’ Act. 

One possible solution would be for Con- 
gress to place employees engaged upon nav- 
igable waters of the United States in the 
construction or repair of vessels or the load- 
ing or unloading of vessels—those employ- 
ments from which the great bulk of twi- 
light zone cases are likely to arise—exclu- 
sively under state jurisdiction or as an alter- 
native, place this same group exclusively 
under federal jurisdiction, thus substantial- 
ly eliminating the bulk of potential con- 
troversial twilight zone claims. 

Under the first alternative these men 
would find their remedy under the compen- 
sation law of the state on whose territorial 
waters the accident occurred. This has the 
merit of being consistent with the scheme 
of the present Longshoremen’s and Harbor 
Workers’ Act, which under Section 3 au- 
thorizes payment of compensation “. . . only 

. if recovery for the disability or death 
through workmen’s compensation proceed- 
ings may not validly be provided by state 
law.” 

State compensation acts apparently are 
designed to afford a remedy in these situa- 
tions although amendment of the act of a 
few states to eliminate exclusory provisions 
relative to maritime work aight be re- 
quired. (See “Analysis of Provisions of 
Workmen’s Compensation Laws and Dis- 
cussion of Coverages” prepared by the In- 
surance Department of the Chamber of 
Commerce of the United States.) 


*Norton v. Warner, 321 U. S. 565, 570; 64 Sup. Ct. 
747, 750; 1944 (Where the National Marine Engi- 
neers Beneficial Association appeared as amicus 
curiae, by special leave of court. “But as we point- 
ed out in the Bassett case ... the efforts to bring 
a master and members of a crew of a vessel under 
the Act was successfully opposed by the representa- 
tives of maritime employees . . . And the maritime 
unions which appeared as amicus curiae in the pres- 
ent case emphasize the importance of that exception 
... The maritime unions appearing in the present 
case maintain that those remedies are indeed su- 
perior to the relief afforded by the Longshoremen’s 
and Harbor Workers’ Act.) See also Tucker v. 
Branham, 151 Fed. (2nd) 96, CCA 3, 1945. 
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The question immediately arises how this 
first alternative could be constitutional in 
view of the Jensen, Knickerbocker and 
Rolph cases mentioned above. The Jensen 
doctrine, 32 years ago, barred application 
of state compensation acts to longshoremen 
and ship repairmen injured on navigable 
waters on the theory that to do so would 
prejudice the uniformity of maritime law. 
The Knickerbocker case struck down as un- 
constitutional legislation by Congress per- 
mitting state acts to apply to all maritime 
workers on the ground that Congress could 
not delegate the constitutionally granted 
federal authority in admiralty matters to 
the states. The Rolph case held a second 
attempt at similar legislation unconstitu- 
tional on the authority of the Knickerbock- 
er case. 

The prejudice and interference with the 
maritime law referred to and deemed de- 
cisive by the Supreme Court in the Jensen 
case and the constitutional objection to 
delegation of federal authority relied upon 
in the Knickerbocker and Rolph cases have 
been seriously questioned, if not ignored, 
by later cases and particularly by the Su- 
preme Court’s own decisions in the Davis 
and Moore cases. 

The objection of impairing the uniformi- 
ty of the maritime law has become less real 
with the passage of time. When the Jen- 
sen case was decided relatively few state 
workmen’s compensation acts had been en- 
acted and their constitutionality was being 
challenged repeatedly. Today every state 
in the Union has a compensation act and 
they vary mainly in the extent of the bene- 
fits provided and in relatively minor pro- 
cedural details. The fundamental prin- 
ciples are essentially the same in all the 
acts, including the Longshoremen’s Act, so 
that the danger of prejudice to the uni- 
formity of the admiralty law is theoretical 
rather than actual. As long as men like 


"The Jensen decision has been the subject of 
much adverse criticism: 

DeBardeleben Coal Corp. v. Henderson, 142 F. 2d 
481, CCA4 (1944) (“it is not at all necessary now 
to redetermine the correctness vel non of the Jensen 
case or any of the brood, hatched from it, which, 
teetering and wavering on the line the Jensen case 
had drawn between state and federal jurisdiction, 
drew it now on this and now on the other side as 
hard cases piled up to make bad law worse”) ; Gulf 
Oil Corp. v, Gilbert, 330 U. S. 501, 67 Sup. Court 
839, 1947 (dissent: The Jensen case has produced 
“uncertainty, confusion and hardship which stalled 
and handicapped persons seeking compensation for 
maritime injuries’); Accidental Indemnity Co. v. 
Industrial Accident Commission, 149 P. 2d. 841, 
Cal., (1944) (“In our opinion the best solution of 
the problem would be to overrule the Jensen case.”’) 
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Moore have a choice between state and 

federal acts, the principle of uniformity 

seems to be prejudiced to a greater degree 

by the exercise of this choice, than by the 

; ag of state acts which only vary in 
etal. 


The Supreme Court has held that the ad- 
miralty principle of uniformity has not 
been prejudiced by applying varying state 
laws affording a right of action for wrong- 
ful death in cases where the accident oc- 
curred on navigable waters." 

Consequently, it is the writer’s opinion 
that the application of state compensation 
acts, as suggested above, would work no 
greater interference with the uniformity of 
admiralty law than has been permitted and 
presently exists in actions for death or per- 
sonal injury. Furthermore, the principle of 
presumptive validity of the action of the 
state administrative official enunciated in 
the Davis case and recognized in Moore’s 
case, involving an injury on navigable 
waters and incurred in employment that 
was traditionally within the maritime juris- 
diction, seems to indicate clearly that legis- 
lation by Congress to narrow the twilight 
zone by placing employments of this type 
under the jurisdiction of the state compen- 
sation acts would not be unconstitutional. 


"Western Fuel Co. v. Garcia, 275 U. S. 233, 42 
Sup. Ct. 89, where the Supreme Court upheld the 
application of the California death statute in an 
admiralty action to recover for death- occurring on 
the territorial waters of that state. In Chambers 
v, Just, 312 U. S. 383, 61 Sup. Ct. 687, the Supreme 
Court permitted, over the contention that to do so 
would interfere with the uniformity of admiralty 
law, a suit for personal injury occurring in the ter- 
ritorial waters of Florida by a guest on a yacht to 
be brought against the estate of the deceased tort 
feasor, where that right was given under Florida 
law. 
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The second alternative—that employ. 
ments which may give rise to the great bulk 
of twilight zone claims in the future be 
placed within the exclusive jurisdiction of 
the federal act—seems to be constitutionally 
sound. A Congressional determination to 
»lace accidents on navigable waters involy- 
ing men engaged in ship construction or 
repair or the loading or unloading of ves- 
sels certainly should be presumptively as 
valid as the determination of an adminis- 
trative official, state or federal, in the same 
field under the Davis and Moore doctrine. 
The principal objection to the second al- 
ternative would seem to be that the fed- 
eral government would displace the state 
governments in a marginal area where the 
federal government has already recognized 
the right of state to act if the injured work- 
er so desires. 

It seems impossible to design legislation 
which will eliminate controversy concern- 
ing federal and state jurisdictional ques- 
tions in all cases. A practical approach 
would seem to be to reduce as far as reason- 
ably possible the number of such cases. Leg- 
islation of the kind described would seem to 
be consistent with the original concept of 
workmen’s compensation which was to pro- 
vide a simple, speedy, inexpensive and con- 
clusive remedy for injuries or death suf- 
fered by a working man due to his employ- 
ment. The present law does not aiford 
such a remedy to either the employee in 
the twilight zone or to his employer, and 
any legislation which would narrow the 
area of this twilight zone, which recent cases 
show to be expanding, and thus reduce the 
number of cases in which jurisdictional 
controversies may arise would be in keep- 
ing with this fundamental concept of work- 
men’s compensation. 
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Direct Loss or Damage by Fire 


By Paut F. AHLErRs, Des Moines, Iowa 


HE COURTS always pay lip service to 

the doctrine of proximate cause in ap- 
plying the phrase which is the title of this 
article, but the results in decided cases are 
sometimes startling. 

The phrase “direct loss or damage by 
fire” is generally regarded by American 
courts as the equivalent of the legal term 
“proximate cause.” But because the phrase 
is employed in the written contract of in- 
surance, the concept of causation is some- 
times extended under the assumption that 
the intention of the parties is material. In 
the typical case, fire actually reaches the 
thing insured and then the problem is 
usually simple unless a question arises in- 
volving successive causes. The most diffi- 
cult cases arise where fire does not reach the 
thing insured at all, and the immediate 
cause is a peril not insured against. 


Where Fire Does Not Reach the Thing 
Insured 


Of course the proximate cause must be 
an actual cause in the absence of which the 
loss would not have occurred. But it does 
not follow that the insurer’s liability at- 
taches merely because without the fire dam- 
age would not have occurred. This was the 
error which aparently induced the trial 
court’s decision in favor of the plaintiff in 
Clark v. North River Insurance Co." In that 
case the plaintiff's railroad locomotive was 
insured against loss or damage by fire in 
the defendant company. The locomotive 
was in the woods at the time a forest fire 
destroyed the railroad bridges thus prevent- 
ing plaintiff from bringing the locomotive 
out of the woods. The fire never reached 
the locomotive and it was in as good con- 
dition after the fire as before, but it would 
have cost more to rebuild the bridges in or- 
der to bring it out of the woods, than the 
engine was worth.’ On appeal to the Ninth 





*8 F. Supp. 394 (1934). 

*The trial court in its opinion stated, “In the ab- 
sence of specific authority to the contrary, it seems 
to the court that the value of the locomotive itself 
has been as effectually destroyed by the destruction 
of the bridges and consequent marooning of the 
locomotive as if the fire had reduced to a molten 
mass the component materials of the locomotive; 
that such destruction of the locomotive was caused 
directly and proximately by the fire; and that, con- 
trary to defendant's contention, not merely the prof- 
itable use of the locomotive has been interrupted. 


Circuit the case was reversed by an unani- 
mous court.” The implications contained 
in the lower court’s decision could have 
been carried to disastrous lengths had the 
case been affirmed. It is very questionable 
whether the doctrine of proximate cause in 
insurance cases should be extended in in- 
surance cases beyond its limits in the field 
of torts.* 

In Keeney v. Occidental Insurance Com- 
pany® a barge was insured against direct 
loss or damage by windstorm only while it 
was on the Ohio side of the river. This was 
not marine insurance. Wind drove the 
barge loose from its moorings and over to 
the Kentucky side of the river where it was 
stranded on a sandbank, uninjured except 
for slight damage incurred in a collision 
with another vessel in the vicinity. It was 
necessary to dismantle the barge in order 
to remove it from the sandbank. This was 
held to be a total “constructive loss by aban- 
donment” except for some small salvage. 

There is a clear distinction between the 
locomotive and barge cases, even if the lo- 
comotive case be treated as a loss by aban- 
donment. In the barge case the peril in- 
sured against did operate directly upon the 
thing insured. In the locomotive case fire 
did not actually reach the insured property. 


But this is not necessarily the test if the 
result in Jiannetti v. National Insurance 
Co.’ is followed in jurisdictions other than 
Massachusetts. In the Jiannetti case the 
plaintiff-insured had a dress shop located in 
a one-story pinay nig. | containing five stores. 
Fire broke out in the butcher shop in the 
same building, but two stores removed from 
that of plaintiff. Smoke came into plain- 
tiff’s store but no water or fire. A skylight 
above plaintiff's premises was removed by 
the firemen and was observed to be off 
when plaintiff visited his store at the time 
of the nearby fire. While in the store he 
heard a grating noise as the skylight cover 
was replaced. The firemen who replaced 
the skylight testified positively that it had 
been properly replaced. Nevertheless, three 
days later when a rainstorm occurred, water 





*North River Ins. Co. v. Clark, 1935, (9th Cir.) 
80 F (2d) 202. 

‘See note 21. 

*66 Ohio App. 284, 34 N. E. (2d) 237 (1940). 

°277 Mass. 434, 178 N. E. 640, (1931). 
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came through the skylight which was dis- 
covered to have an uncovered opening. The 
trial court submitted the question whether 
fire was the proximate cause of the later 
damage by rain water. On appeal the Su- 
preme Court of Massachusetts affirmed. 

A related case is that where fire does 
reach the premises of the insured and sets 
in motion a series of events eventually caus- 
ing damage to personal property in anoth- 
er part of the premises which the fire does 
not reach. This was the situation in Lynn 
Gas & Electric Co. v. Meriden Insurance 
Company.’ There machinery insured 
against fire was located in a part of the 
building remote from the fire. The fire 
caused a short-circuit in the wires leading 
from the fire to the machinery thus causing 
an increased flow of current to the machin- 
ery resulting in its destruction. The Court 
held that the question of proximate cause 
was for the jury, pointing out that the elec- 
tricity and wiring were known to be there 
when the policies were issued and that “no 
new cause acting from an independent 
source intervened.” 

Relying on the rule in marine insurance* 
the 5th Circuit held in Norwich Union 
Fire Ins. Soc. v. Board of Commissioners’ 
that the loss was proximately caused by fire 
and explosion where an explosion and fire 
damaged certain machinery used to move 
and ventilate corn in a grain elevator with 
the result that the corn deteriorated 
through resultant lack of ventilation. It 
appears that the court properly relied upon 
the Lanasa case because if the more limited 
rule applied in marine insurance would 
allow a recovery under such circumstances, 
a fortiori recovery should be allowed under 
non-marine coverage. 


But not so easy to rationalize or justify 
is the amazing result reached by the 6th 
Circuit in Princess Garment Co. v. Fire- 
man’s Fund Insurance -Co.” In that case the 

uestion of proximate cause was held for 

e jury under a claim of loss or damage by 


7158 Mass. 570, 33 N. E. 690 (1893) . 

‘Citing Lanasa Steamship & Importing Co. v. Uni- 
versal Ins. Co., 1937, 302 U. S. 556, 58 S. Ct. 371, 82 
L. Ed. 422, in which a vessel was stranded as a re- 
sult of a peril of the sea insured against, with the 
result that a cargo of bananas deteriorated from 
natural causes during the resultant delay. A similar 
result for plaintiff was had in Brandyce v. United 
States Lloyds, Inc., 1924, 239 N. Y. 573, 147 N. E. 
201, where a cargo of potatoes deteriorated when a 
ship was delayed while putting into port for repairs, 
after colliding with an object at sea. 

°141 F. (2d) 600, (1944). 

115 F. (2d) 380. 
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fire to the contents of a building of plain. 
tiff near the Ohio River in Cincinnati. The 
river overflowed and entered the insured’s 
building. The contents were being removed 
by the assured’s employees successively to 
higher floors in advance of the rising river, 
Fire broke out five hundred yards away. 
When the fire broke out none of the flood 
waters had reached the goods which were 
then being successfully and steadily re. 
moved to higher levels. Police and firemen 
ordered the employees from the building 
because of the fire danger and because it 
might be necessary to dynamite the build. 
ing to prevent the fire from spreading. A 
cordon of police was thrown around the 
building to = further entrance to the 
building. The fire was checked and neither 
the fire nor water used in quenching it 
reached the building or the insured con- 
tents. But the flood waters continued to 
rise causing damage. The lower court de- 
nied recovery but the 6th Circuit reversed 
relying on the supposed “intention” of the 
parties when they entered into the contract. 
Seemingly, the conventional view of “‘proxi- 
mate cause” would not have justified a 
recovery. 

No review of leading authorities on this 
subject would be complete without refer- 
ence to the classic opinion by the late Car- 
dozo, J. in Bird v. St. Paul Fire & Marine 
Insurance Co.” in which recovery was 
sought for damage to a ship insured against 
fire. Fire broke out from an unknown 
cause beneath freight cars containing ex- 
plosives on shore. After the fire burned at 
least thirty minutes the contents exploded 
causing another and much greater explo- 
sion of dynamite and other explosives 
stored in the freight yard. This last explo- 
sion caused a concussion in the air which 
damaged plaintiff's vessel about 1,000 feet 
away. Upon defendant’s appeal the New 
York Court of — reversed. Great re- 
liance was placed upon the element of 
space between the fire and the thing dam- 
aged. But the same element seems to have 
received little or no recognition in the Prin- 
cess Garment Co. case, supra. Cardozo’s 
opinion emphasizes the necessity for appli- 
cation of a species of judicial intuition in 
solving these questions of proximate cause. 
General principles are here of little value 
in deciding specific cases. Only by analogy 
and comparison with facts in other cases 
can precedents be of value. The room for 
error remains as great as the personal idio- 


"224 N. Y. 47, 120 N. E. 86 (1918). 
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syncracies of the individuals to whom the 
matter is submitted for decision.” Perhaps 
this conclusion may be ee by the 
reader as an explanation as well as an apol- 
ogy for this article consisting so largely of 
a review of the facts in decided cases. 


Falling Wall Cases 

These cases present an interesting study 
of the problem of “direct loss or damage.” 
The interior of a building is gutted by 
flames, leaving nothing but the naked walls 
standing. The fire does not reach the ad- 
joining insured building. A week" or 
months” later the wall collapses aided by 
wind,” lightning,” or further deterioration 
through time” and the question is present- 
ed whether the fall of the wall on the in- 
sured property is within the policy cov- 
erage. 

In Russell v. German Fire Ins. Co.” 
plaintiff’s three-story building was insured 
against fire. Fire consumed the interior of 
an adjoining five-story building leaving an 
unsupported brick wall standing 69 feet 
high and 173 feet long, which fell on the 
insured’s building seven days later when a 
strong wind blew it over on to plaintiff's 
building. The Court held that fire could 
be found by the trier of fact to be the proxi- 
mate cause because “winds, such as arose 
December 20th were liable to occur at any 
season of the year.” 


"Cardozo says, “The case comes, therefore, to this: 
Fire must reach the thing insured or come within 
such proximity to it that damage, direct or indirect, 
is within the compass of reasonable probability. 
Then only is it the proximate cause, because then 
only may we suppose that it was within the contem- 
plation of the contract. In last analysis, therefore, 
it is something in the minds of men, in the will of 
the contracting parties, and not merely in the phys- 
ical bond of union between events, which solves, at 
least for the jurist, this problem of causation. In all 
this, there is nothing anomalous. Everything in na- 
ture is cause and effect by turns. For the physicist. 
one thing is the cause; for the jurist, another. Even 
for the jurist, the same cause is alternately proxi- 
mate and remote as the parties choose to view it.” 

“Russell v. German Fire Ins. Co., 1907, 100 Minn. 
528, 111 N. W. 400, 10 L. R. A. (N. S.) 326. 

“Western Assur. Co. v. Hann, 1917, 201 Ala., 376, 
78 So. 232. 

“Russell v. German Ins. Co., Supra. 

“Automobile Ins. Co. v. Thomas, 1927, 153 Md. 
253, 138 Atl. 33, 53 A. L. R. 669. 

“Western Assur. Co. v. Hann, supra. 

“Note “, supra. Also see Ermentraut v. Girard 
Fire & Marine Ins. Co., 1895, 63 Minn. 305, 65 N. W. 
635. 

“The Court said: “The question is not alone, how 
much was the standing wall weakened by the fire, 
but rather, did the fire leave the wall in such an 
exposed condition that the wind produced an effect 
which would not have been produced except for 
the fire.” 


INSURANCE COUNCEL JOURNAL 


Page 211 


Where a wall was left standing 38 days 
after a fire and then fell on the insured’s 
adjoining building when struck by light- 
ning, the question was nevertheless held for 
the jury by the Maryland Court in Auto- 
mobile Ins. Co. v. Thomas” under a policy 
of fire insurance. In rationalizing its deci- 
sion the Court held that the rule of proxi- 
mate cause in tort cases does not apply and 
the test of foreseeability is the standard to 
be followed.” The Court does state in 
its opinion that the insurer's liability must 
cease upon the passage of a reasonable 
length of time for the “clearing away of 
dangerous conditions” left by the fire.” 


Successive Causes 


Frequently successive causes occur in the 
sequence of events before the loss is com- 
plete, and the question arises as to which 
is the proximate cause of one part of the 
loss, or all of it. Sometimes the fire is the 
last in the chain of successive causes and it 
is necessary to separate the damages result- 
ing from the fire, excluding that resulting 
from uninsured prior causes.” 

In Lummel v. National Fire Insurance 
Company of Hartford™ the South Dakota 
Court faced this problem: A truck which 
defendant had insured against fire (but 
not against collision) had plunged off a 
steep embankment and upset. Fire ensued. 
Damage resulted from both the fall and the 
fire. The jury was permitted to bring in 
a verdict which included damages from 
both impact and fire. On appeal the Court 
required a division to be made and permit- 
ted recovery for the value of the truck 
when the fire started, less salvage. The 
principle is simple, the difficulty lies in the 
problem of proof in separating the items of 
impact and fire damage. This is practically 

*Note ™ supra. 

™“There is a distinction to be observed between 
causes of loss for which liability is imposed by law, 
in tort, and causes of loss for which a party may 
have contracted to be liable. The tests are not the 
same for both obligations, although in particular 
instances the causes for which liability attaches 
might be included under each test. We are aware 
that some courts have declined to accept this view, 
but we have not been able to agree with them.” 


=The court also said, “There seems to us to be 
an analogy in those cases of marine insurance in 
which the maintenance of a bad condition, rather 
than the accident which caused the condition has 
been treated as the cause of loss.” 

nee © © but if the explosion precedes the fire, 
and is not caused by it, the insured can recover only 
for the loss by fire.” 6 Cooleys Briefs on Insurance, 
p 4958. 

*50 S. D. 502, 210 N. W. 739 (1926). 
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impossible after a vehicle (such as a loaded 
gasoline transport) is reduced by the joint 
effect of collision and heat to a twisted and 
warped mass of wreckage.” 


Where the driver of the insured vehicle 
is frightened by a fire in the vehicle he is 
driving, causing him to lose control of it, 
with collision ensuing, the entire loss is 
within the coverage of the ordinary fire 
policy.” 

Conversely, where a vehicle is insured 
against collision, and fire results from a col- 
lision, the collision carrier is, of course, li- 
able for the damage from the resulting fire. 
But suppose that the owner of the vehicle 
is insured against both collision and fire in 
different companies. This was the situation 
in Cova v. Bankers & Shippers Ins. Co. of 
N. Y.™ In the Cova case a truck upset and 
immediately burst into flames. The defend- 
ant (Bankers & Shippers) had the collision 
coverage and the Homeland Insurance Co. 
the fire coverage. Homeland paid the own- 
er-plaintiff (Cova) the entire loss and then 
brought suit in her name against the col- 
lision carrier. The Court held that the loss 
was primarily a collision loss and since the 
fire was caused by the upset, the loss was 
not by different perils and the collision 
carrier was liable for the entire loss. 


In Dixie Pine Products Co. v. Maryland 
Casualty Co.,” the policy issued by the de- 
fendant covered loss resulting directly from 
accident, but specifically excluded loss by 
fire. An accident covered by the policy re- 
sulted in the breaking of a pipe which re- 
leased vapor which exploded when it con- 


tacted a friendly fire in a boiler and ex- 


*Query: In a proper case why might there not be 
room for ay ae of the following rule taken 
_ from 6 Cooleys Briefs on Insurance, p 4961: “Where 
a building falls from any cause except fire, and loses 
its identity as a building, and thereafter the ruins 
catch fire, the damage to the ruins resulting from 
the first is not covered by an ordinary fire policy.” 

"Tracy v. Palmetto Fire Ins. Co., 1929, 207 Iowa 
1042, 222 N. W. 447; Tonkin v. California Ins. Co., 
1945, 249 N. Y. 326, 62 N. E. (2d) 215. 

*100 S. W. (2d) 23, (Mo. App.) , 1937. 

*“Both reason and precedent would warrant the 
present application of the rule that, where the peril 
specifically insured against sets other causes in mo- 
ton which, in an unbroken sequence and connection 
between the act and the final injury, produce the 
final result for which the insured seeks to recove1 
under his policy, then the peril insured against will 
be regarded as the proximate cause of the entire 
loss, so as to render the insurer liable for the entire 
loss within the limits of the policy.” 

133 F. (2d) 583, (1943), (Cert. denied, 319 U. 
S. 743). 
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loded. Fire resulted. Recovery was al- 
owed.” 

Generalization upon the subject of proxi- 
mate cause is dangerous. This is one field 
in the law where general principles are too 
indefinite to be a guide. Probably no bet- 
ter generalization could be made than to 
borrow the following quotation from Bird 
v. St. Paul Fire & Marine Insurance Co., 
supra: 


“The eon before us is not one of 
philosophy. Pollock, Torts (10th Ed.) p. 
37. If it were, there might be no escape 
from the conclusion of the court below. 
General definitions of a gies cause 
give little aid. Our guide is the reason- 
able —— and —— of the or- 
dinary business man when making an or- 
dinary business contract. It is his inten- 
tion, expressed or fairly to be inferred, 
that counts. There are times when the 
law permits us to go far back in tracing 
events to causes. The inquiry for us is 
how far the parties to this contract in- 
tended us to go. The causes within their 
contemplation are the only causes that 
concern us. A recent case in the House 
of Lords gives the true method of ap- 
proach. Leyland Shipping Co. v. Nor- 
wich Fire Ins. Co., 118 Law Times, 120, 
125, decided January, 1918, not yet offi- 
cially reported. Lord Shaw refers in his 
opinion to the common figure of speech, 
which represents a succession of causes 
as a chain. He reminds us that the figure, 
though convenient, is inadequate. “Caus- 
ation is not a chain, but a net. At each 
point, influences, forces, events, prece- 
dent and simultaneous, meet and the ra- 
diation from each point extends indefi- 
nitely.” Leyland Shipping Co. v. Nor- 
wich Fire Ins. Co., supra. From this com- 
plex web, the law picks out now this 
cause and now that one. The same cause 
producing the same effect may be proxi- 
mate or remote as the contract of the par- 
ties seems to place it in light or shadow. 
That cause is to be held predominant 
which they would think of as predomi- 
nant. A common sense appraisement of 
everyday forms of speech and modes of 
thought must tell us when to stop. It is 
an act of ‘judgment as upon a matter of 
fact.’” 


“If the damages complained of followed reason- 
ably from the occurrence of the accident, and if no 
intermediate controlling and self-sufficient cause in- 
tervened, the damages resulted directly from the 
rupture in the pipe.” 





July, 1949 


INSURANCE COUNCEL JOURNAL 


Page 213 


New York Decisions Relating to Liability of Owners and 
Landlords of Dwellings 


By ArtTHur H. Hayum 
New York, N. Y. 


NTIL the passage of the Revised Tene- 
U oe House Law of 1901, and its later 
amendments of 1909 and 1912, there were 
few legislative enactments relating to dwell- 
ings in New York State housing three or 
more families. This act originally applied 
to dwellings in cities of 250,000 or more, 
and was subsequently amended to apply to 
cities of 175,000 or more. 

Prior to the enactment of this law, reme- 
dies of persons injured were limited to their 
rights of recovery at Common Law. This 
act provided new remedies for persons in- 
jured in dwellings housing three or more 
families, doing their cooking on the prem- 
ises. The most notable of new require- 
ments imposed upon the landlord were the 
duties to furnish artificial light in the com- 
mon hallways and vestibules, and to repair 
certain parts of the premises. Such obliga- 
tions of the landlord or owner were later 
incorporated into the Multiple Dwelling 
Law of 1929, re-codified in 1946. This lat- 
ter act is mandatory for cities of 800,000 or 
more and superseded the Tenement Hous- 
ing Law. At the present time it is only ap- 
plicable to New York City. Any local ham- 
let or city may avail itself of its advantages 
by voluntarily incorporating its provisions 
into a local ordinance. 


Control by Owner — Duty to Repair 

Under common law the duty to keep a 
building in repair is co-extensive with the 
control retained by the landlord. The right 
to control and manage carries with it the 
obligation to do so with reasonable care 
and prudence. Generally an owner who 
has parted with possession, and has lost 
power to exclude or invite, is not liable if 
a visitor is injured. This rule is particu- 
larly applicable to two-family houses, where 
the upper stairway, back porch and ceilings 
in the apartments are held to be under the 
tenant’s control. The common hallways 
and stairways, including the ceilings over 
them, have been held to be under the land- 
lord’s or owner’s control. 


Zolezz vs. Bruce-Brown, 243 N. Y. 490, 
Sciolaro vs. Asch, 198 N. Y. 77, Zoller ws. 
Y. M. C. A., 293 N. Y. S, 75, Kisten vs. 


Kopolowitz, 202 N. Y. S. 521, Antonsen 
us. Bay Ridge, 293 N. Y. S. 143, Schector 
vs. Cohen, 17 N. Y. S. 2d 88. 


Owner's Agreement to Repair — Not 
Control 


Occupation and control of premises are 
not reserved through an agreement that the 
landlord will repair. Mere reservation by 
the landlord of the right to inspect the 
building or to make repairs, if necessary, 
does not place him in charge of the build- 
ing, or of the particular premises where the 
accident happened. There must be some- 
thing more than the right or liability to 
repair; there must be the power to admit 
or exclude people from the premises. 


Culling vs. Geotz, 256 N. Y. 287, Ho- 
min vs. Cleveland, 281 N. Y. 484, Lafredo 
vs. Bush Terminal, 261 N. Y. $23. 


Owner’s Liability for Negligent Repair 


An owner who undertakes to make re- 
pairs for a tenant, though not obligated by 
the lease to do so, and creates insecurity 
where formerly there was safety, because of 
his carelessness or lack of skill, is liable for 
damages thereby caused. The landlord, 
though a volunteer in making repairs, is 
not the less liable in making them. It is 
the ancient rule that one who assumes to 
act, even though gratuitously, may thereby 
become subject to the duty of acting care- 
fully. The landlord is not charged with 
liability on the ground of non-performance 
of a voluntary promise. He is charged with 
liability, because, having chosen to per- 
form, he has thereby become subject to a 
duty in respect of the manner of perform- 
ance. 


Pratt vs. Taylor, 186 N. Y. 417, Glanzer 
us. Shephard, 233 N. Y. 236, Flam vs. 
Greenberg, 158 N. Y. S. 610, Widlund vs. 
Harris, 201 N. Y. S. 957, Mark vs. Nambil 
Realty, 245 N. Y. 255, Scheck vs. Fleis- 
baum, 49 N. Y. S. 962. 


Voluntary Repairs — Owner Not Liable 


A landlord under no duty to make re- 
pairs, but assuming voluntarily to make 
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slight repairs, does not obligate himself to 
make the premises safe, and he is not liable 
unless his repairs render the premises un- 
safe, or the tenant is misled thereby. He is 
not held liable for an injury to a tenant, 
caused by a part of the ceiling of the prem- 
ises falling on the tenant, where the land- 
lord makes repairs to part of the ceiling, 
and another part falls, and there is no proof 
that the fall is due to the negligent manner 
in which the repairs were made. 


Schatzky vs. Harber, 164 N. Y. S. 610, 
Lipschitz vs. Rappaport, 133 N. Y. S. 385. 


Owner’s Statutory Obligation to Repair 


However, the duty of the landlord to re- 
pair some parts of premises coming within 
the provisions of the Multiple Dwellin 
Law, has been enlarged by that statute, an 
the landlord can, in certain instances, be 
held liable even though he has leased the 
entire building. 


Weiner vs. Leroco, 279 N. Y. 127, War- 
ren and Jacobs on Negligence. 


Owner’s Duty to Furnish Light 


At common law the landlord was not 
obligated to furnish artificial light in com- 
mon hallways or vestibules of private dwell- 
ings, regardless of the number of families 
in the building. Both the Tenement Hous- 
ing Law and the Multiple Dwelling Law 
require the owner or landlord to furnish 
artificial light in common hallways and 
vestibules from sunset to sunrise. 

The duty to furnish artificial light im- 
posed by these two statutes applies to visi- 
tors of tenants as well as tenants. The own- 
er’s statutory duty with respect to lighting 
has not been extended to include exterior 
stairways. 


Lindley vs. Stern, 197 N. Y. S. 106, Car- 
penter vs. Schiefele, 236 N. Y. S. 299, 
Burgher vs. Bucklenbuck, 167 N. Y. S. 
163, Flanagan vs. Rosoff, 23 N. Y. S. 2nd 
980, Bornstein vs. Faden, 133 N. Y. S. 608, 
aff'd 208 N. Y. 605, Greenberg vs. New 
krug, 42 N. Y. S. 2nd 343, Schandler vs. 
Wales, 130 N. Y. S. 144. 


Independent Contractors 


Where the landlord is required to repair, 
either by statute or common law, he cannot 
escape liability by employing an independ- 
ent contractor to do the work, which from 
its very nature is likely to render the prem- 
ises dangerous to persons who may come 
upon them by invitation of the owner. 
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Where, from the nature of the work, the 
duty of care in its performance is nondele- 
gable and the owner is put on notice of a 
defective condition he may properly be 
held liable to a third party injured by the 
negligent act of a subcontractor or his 
employees. 

The general rule is that the landlord 
cannot be held liable for the negligence of 
independent contractor unless danger js 
inherent in the work. However, the owner 
is not liable where the danger arises merely 
because of negligence of the independent 
contractor which is collateral to the work 
and which is not reasonably to be expected; 
but he is liable where, from the nature of 
the work, danger is readily forseeable. Neg- 
ligence in performance of the operative de- 
tails of the work, as distinguished from neg- 
ligence based on danger created by the na- 
ture of the work itself is sometimes referred 
to as collateral negligence. Collateral in its 
dictionary sense means attendant or second- 
ary, occurring as a subordinate phenome- 
non or event. 

Cleaning rubber mats on sidewalk; de- 
molishing building from which bricks fell 
through an open window into an adjoining 
apartment house; a painter falling from de- 
fective scaffold on pedestrian on sidewalk; 
have been regarded by the courts of this 
state as work done by an independent con- 
tractor which is inherently dangerous, for 
which negligent performance the owner or 
landlord would be held liable. 


Shellacing floors in apartments; spilling 
paint on stairway; and spilling oil on cel- 
lar floor were held by the courts as work 
performed by the independent contractor 
which is collateral and for whose negligence 
the owner or landlord would not be re- 
sponsible. 


Beaner vs. Central Trust, 230 N. Y. 
357, Wright vs. Tudor, 276 N. Y. 303, 
Schwartz v. Merola Bros., 290 N. Y. 145, 
Rohlp v. Weil, 271 N. Y. 444, May vs. 

11% East 49th St., 54 N. Y. S. 2nd 860. 
aff'd 296 N. Y. 599, Hauling vs. Central 
Savings Bank, 8 N. Y. S. 371, English vs. 
Erroads Realty, 288 N. Y. 93. 


Independent Contractor Defined 


An independent contractor is one who 
agrees to do a — piece of work for a 
lump sum, who has control of himself, and 
his helpers as to when within a reasonable 
time, he shall begin and finish the work, 
as to method of accomplishing it, and who 
is not subject to discharge because he does 
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work as to method and detail in one way 
rather than another; while in relation of 
employer and employee, employer has con- 
trol and direction not only of the work as 
to its result, but as to details and method, 
and may discharge employee for disobey- 
ing such control and direction. 


Beach vs. Velzy, 238 N. Y. 100. 


Notice to Landlord or Owner 


The duty to repair arises only after the 
landlord has actual or constructive notice 
of a defect and has had a sufficient oppor- 
tunity to make repair. Actual notice may 
be given to an employee of the landlord, 
such as a janitor, or to one who is author- 
ized to collect rents. 

Constructive notice can be defined as a 
dangerous condition having been permitted 
to exist for such a length of time as to 
warrant a finding that the owner had con- 
structive notice. In other words, if there 
was a sufficient length of time which 
elapsed to justify a finding that the land- 
lord in the exercise of reasonable care 
should have discovered the danger, he 
would be charged with constructive notice. 
Constructive notice is a general question 
of fact for the jury to determine. 


Kramer vs. Stone, 176 A. D. 549, Altz 
us. Lieberman, 233 N. Y. 16, Fish vs. Mc- 
Carty, 229 N. Y. S. 674, Bowers vs. City 
Bank, 282 N. Y. 442, Dollard vs. Roberts 
130 N. Y. 269, Carrambas vs. Weiner, 9 
N. Y. 2nd 551. 


Invitees — Licensees — Trespassers 


The duty owed by the landlord to per- 
sons coming onto his property is governed 
by the particular status of that individual, 
who, according to varying circumstances, 
may be an invitee, a licensee, a bare li- 
censee, or a trespasser. 

An invitee is one who has been invited 
to come upon the land by the owner or 
other person in possession. Burnell vs. Stern, 
122 N. Y. 539, 25 N. E. 910. A licensee 
is one who enters without invitation but 
with the permission, express or implied, of 
the owner or person in possession. Vaugh 
us. Trent, 222 N. Y. 79, 118 N. E. 219. A 
trespasser comes upon the land without 
either invitation or permission. Maier vs. 
Ferguson, 17 N. Y. S. 349. 

The landlord’s obligation to an invitee is 
to guard against dangers of which the land- 
lord has actual or constructive notice. The 
landlord is required to use reasonable care 
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to maintain the premises in a safe condi- 
tion. 

For a person to be invited, it is not es- 
sential that an express invitation be given 
—it may be implied. An implied invitation 
largely results from the use which the own- 
er of the property makes of it. In other 
words, the act of the owner may be such 
as to indicate that he extends an invitation 
to certain persons or classes of persons and 
to the public generally to come upon his 
property for some specific purpose. Usual- 
ly this results from the fact that the owner 
of the property conducts upon it a busi- 
ness of some character. Thus a customer of 
a store is an invitee. Tryon vs. Chalmers, 
200 N. Y. S. 362, Appeal Denied, 240 N. Y. 
580—148 N. E. 713. 

It has been said that for a person to come 
under an implied invitation as distin- 
guished from a mere licensee, the visitor 
must come for a purpose connected with 
the business of the owner and there must 
be mutuality of interest between them to 
which the visitor’s business relates. Her- 
shell vs. Anton Light, 209 N. Y. 86—102 
N. E. 540. Buster vs. Flatbush Heary Corp., 
195 N. Y. S. 424. Nosterovich vs. Mt. Olivet 
Cemetery, 208 N. Y. S. 609. 

These decisions indicate that the purpose 
of the invitee upon the land is either for 
the benefit of the owner or is for the mu- 
tual interest of both the parties. If he 
comes upon the property for his own pur- 
poses only, he is usually a licensee and not 
an invitee. Burton vs. Fletcher, 195 N. Y. S. 
424. The rules stated have been applied 
in many different decisions. The basis of 
all of them is an invitation of some kind, 
expressed or implied. Thus a linesman 
going upon a pole maintained by some oth- 
er company may be an invitee where it ap- 
pen at there is an implied invitation for 

im to do this. Murphy vs. Rochester Tele- 
phone Co., 203 N. Y. S. 669, aff'd 240 N. Y. 
629—148 N. E. 735. And while normally an 
applicant for a job might not be an in- 
vitee it has been held that he is, where he 
comes upon the property by appointment. 
Blaisdell vs. Severin, 268 N. Y. 563—198 N. 
E, 405, Brennan vs. N. C. P. Bldg. Corp., 
262 N. Y. 464—188 N. E. 21. So also a per- 
son living with a janitor of a building and 
assisting him has been held to be an in- 
vitee. Mauro vs. Farrell, 194 N .Y. S. 356, 
aff'd. 235 N. Y. 513-139 N. E. 715. It has 
also been held that a telegraph messenger 
was an invitee. Berner vs. Young, 231 N. Y. 
S. 696. A similar ruling was made in a case 
of an employee who came to make measure- 
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ments for his employer, a contractor. Con- 
stantino vs. Wekin Coat Co., 219 N. Y. 443 
—l14N. E. 802. 

On the other hand the invitation must 
be given by a person entitled to give it. 
The mere fact that “someone” invites a 
person onto the premises is not sufficient 
to establish that person as an invitee. Hud- 
son vs. Church of Holy Trinity, 250 N. Y. 
513—166 N. E. 306. Warren and Jacobs on 
Negligence. 

he usual rule as to invitees has been 
applied where, at the invitation of the own- 
er, a person went into a basement of the 
building, Withers vs. Bklyn. Real Estate 
Corp., 94 N. Y. S. 328; Ward vs. Hill, 110 
N. Y. S. 106; one who went to the top of the 
building to get goods purchased and came 
down a dark flight of stairs, Roth us. G. A. 
Feld Co., 110 N. Y. S. 427; to one working 
in an elevator shaft, Schwartz vs. Onward, 
115 N. Y. S. 380; to one using a sidewalk 
in the park, O’Toole vs. Thormant Island, 
200 N. Y. S. 502; to those using the usual 
means of ingress and egress, Welles vs. 
Cons. Gas Co., 198 N. Y. 98—91 N. E. 286; 
Howes vs. Perry, 89 N. Y. 308. 

Considerable litigation has resulted from 
the application of the law pertaining to 
invitee, licensee and trespasser and the duty 
owed by the owner toward them. The New 
York decisions indicate little or no distinc- 
tion between a licensee, a bare licensee or 
a trespasser, so far as the duty owed by the 
owner of the property is concerned. He is 
charged with the obligation to refrain from 
any active or affirmative act of negligence 
or to abstain from inflicting intentional, 
wanton or willful injuries unless he main- 
tains some hidden engine of destruction, 
such as spring gun or sedentary devices 
upon his property. Werner vs. Barber, 190 
N. Y. 452; Medalintz vs. Neisin, 258 N. Y. 
181. 

The courts have held that the following 
persons are licensees, rather than invitees; 

rsons crossing defendant’s land to get to 
bathing beach, Fischer vs. Amity Harbor, 
261 N. Y. S. 41; child playing in yard, 
Walker vs. Bachman, 268 N. Y. 294—197 
N. E. 287; person who left factory to go on 
errand for unknown, Pork vs. Strahl, 237 
A. D. 842; person using toilet, Vaughen vs. 
Traus, 292 N. Y. 79; salesman entering 
apartment house, Reuter vs. Kenmore 
Bldg., 276 N. Y. S. 245; visitor to brewery, 
Garble vs. Ruppert, 264 N. Y. 290; person 
using path across property with permission 
of owner, Fox vs. Warren, 204 N. Y. 240—97 
N. E. 497; person doing work for tenant, 
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Serafin vs. Barrin, 261 N. Y. 675—185 N. EF. 
788; person driving through private alley, 
Flood vs. Doodly, 87 N. Y. 650; police on 
premises in pursuance of official duty, Ra- 
cine vs. Morris, 121 N. Y. S. 146, aff'd. 20] 
N. Y. 240--94 N. E. 864; prospective tenant 
going about premises by himself, Taylor 
us. Welsh, 171 N. Y. S. 1101; discharged 
servant of hotel permitted to retain his 
room overnight, Morrison vs. Hotel Rut. 
ledge, 193 N. Y. S. 428; person calling in 
business as demonstrator of employee's 
product, Stag vs. Shapiro, 209 N. Y. S. 305; 
— using pathway without permission 

ut without objection, McCann vs. Thiel- 
man, 72 N. Y. S. 1076; person visiting em- 
ployee of factory, Ridleys vs. Nat. Casket 
Co., 161 N. Y. S. 444; barge captain in pri- 
vate pier for own convenience, Quin vs, 
S. I. R. R., 224 N. Y. 493-121 N. E. 340; 
tenant using fire escape as access to yard, 
Aubrey vs. McCarthy, 217 N. Y. S. 161; per- 
son looking for employment, Lawrence vs. 
Crown, 101 N. Y. 391—4 N. E. 752; person 
seeking shelter from storm, Courence vs, 
Walker, 99 N. Y. 606; person passing 
through to reach other property, Rosenthal 
us. N. D., 101 N. Y. S. 532; person searching 
for her children, Steiger vs. VanSiclen, 132 
N. Y. 499—30 N. E. 987. 


Contributory Negligence 


At common law a person has no cause 
of action in negligence if he himself has 
contributed in the slightest degree to cause 
his injury. Contributory negligence has 
been defined as an act or omission on the 
part of the plaintiff amounting to want of 
ordinary care, concurring or cooperating 
with the negligent act of the defendant, as 
a proximate cause or occasion of the injury 
complained of. To constitute contributory 
negligence, there must be want of ordinary 
care on the part of the plaintiff and a proxi- 
mate connection between that and the 
injury. 

In applying the law of contributory neg- 
ligence, the law distinguishes between chil- 
dren and adults, the feeble and the strong. 
It requires of each only: the exercise of that 
degree of care to be reasonably expected in 
view of the age and the condition of the 
person. No one, whether sick, lame, imbe- 
cile or of tender years is bound to exercise 
all the skill and all the care that the 
capable and ready-witted person could com- 
mand. Ordinary capacity and ordinary 
care and attention in protecting one’s self 
is all that the law requires. This each is 
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bound to give, whatever his age or con- 
dition. 
Previous knowledge by the person in- 
jured of a dangerous condition imposes the 
duty to exercise a greater degree of care 
than otherwise might have been required. 
The conduct of the plaintiff having previ- 
ous knowledge may be such as to bar recov- 
ery. Although one cannot be guilty of con- 
tributory negligence as a matter of law be- 
cause he uses a stairway in darkness, recov- 
ery may be barred if under the particular 
circumstances he did not exercise that de- 
gree of care commensurate with the dark- 
ened condition, and this doctrine has been 
repeatedly enunciated by the courts. 


Redmon vs. Maitland, 49 N. Y. S. 130; 
Camardo vs. N. Y. State Rys., 247 N. Y. 
111; Reynolds us, N. Y. C., 58 N. Y. 248; 
Sheridan vs. B. & N., 36 N. Y. 39; Peil 
us. Reingart, 127 N. Y. 381; Keating vs. 
Mott, 86 N. Y. S. 141; Karlson vs. Healy, 
56 N. Y. S. 361; Brown vs. Whittney, 59 
N. Y. S. 385; Bornstein vs. Faden, 133 N. 
Y. S. 600, aff'd. 208 N. Y. 605; Rowelk vs. 
Hutzler, 228 A. D. 158, aff'd. 255 N. Y. 
581; Schabel vs. Onseyga Realty, 233 A. 
D. 208; Owne vs. Westchester Country 
Club, 264 A. D. 796, aff'd. N. Y. 279; 
O’Neil vs. Chatham Bank, 242 A. D. 511, 
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aff'd, 267 N. Y. 622; Hilsenbeck vs. Guh- 
ring, 131 N. Y. 674; Weller vs. Consoli- 
dated, 198 N. Y. 98; Hudson vs. Church 
of Holy Trinity, 250 N. Y. 513; Jacobs on 
Negligence. 


When Contributory Negligence Is Not a 
Defense 


There are certain actions in which con- 
tributory negligence is not a defense. They 
are of the type which are predicated upon 
defendant's violation of a statute. There 
are also cases where the statute gives a 
cause of action, and it is not necessary for 
plaintiff to prove negligence on the part of 
defendant other than failure to observe the 
statute. 


Bollard vs. Trivia Bldg. Co., 291 N. Y. 

19; Stern vs, Great Island Corp., 293 N. 

Y. S. 608; DeNisi vs. Krugman, 256 A. D. 

567, aff'd. 281 N. Y. 

* 7 * 

These notes on the law of negligence 
relating to the liability of owners and land- 
lords are not intended to cover any great 
part of this complex subject. They are 
merely generalized statements, based upon 
certain decisions of the courts of the State 
of New York, in a field where the law is 
subject to frequent change. 


Repairs by a Landlord and Control of Leased Premises 


By JosepH H. Murpny 
Assistant Professor of Law, Syracuse University College of Law 
Syracuse, New York 


The New York Court of Appeals recently 
stated, in Noble v. Marx: 


“We have said, however, in Scudero v. 
Campbell (288 N. Y. .328, 329) that 
“ ‘When the defendant's liability depends 
upon whether a landlord or his tenant 
was in control of premises . . . the acts of 
control of such a person are provable, 
and an act of repair done after the injury 
may chance to be such an act.’ (2 Wig- 
more on Evidence (3d ed.), Sec. 283, 
p. 158),” (See, also, Antonsen v. Bay 
Ridge Sav. Bank, 292 N. Y. 143).” 


The general proposition that repairs by 
a landlord to property demised in its en- 
tirety to a tenant constitute admissible evi- 
dence on the question of control of that 
property by the landlord upon which a jury 
may justifiably predicate tort liability of 


1298 N. Y. 106, 109, 81 N. E. 2d 40, (1948). 


the landlord to the tenant or to a person 
on the premises in the tenant's right, is 
pregnant with potentialities of economic 
significance to property owners and govern- 
ments deriving income from property own- 
ers, not to mention insurance carriers of 
landlord’s liability policies. It may likewise 
be of significance as representing an exten- 
sion of that socio-legal philosophy which 
seems, more and more, to be casting in- 
creased responsibilities upon the owner of 


property.’ 


*e. g. the so called “attractive insurance” cases: 
Compare Walsh v. Fitchburg R. Co., 145 N. Y. 301, 
39 N. E. 1068, (1895) and Carbone v. Machill Realt 
Corp., 296 N. Y. 154, 71 N. E. 2d 447, (1947) wit 
Parnell v. Holland Furnace Co., 234 App. Div. 567, 
256 N. Y. Supp. 323 (4th 1932) aff'd. 260 N. Y. 
604, 184 N. E. 112 (1932) and Clifton v. Patroon 
Operating Corp., 271 App. Div. 122, 63 N. Y. S. 2d 
597, (3d Dept. 1946). See language of the court in 
Ferruggia v. Dot Mort Holding Co., — Misc. —, 75 
N. Y. S. 2d 130, 131. (Sup. Ct., 1947.) 
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The Noble case involved injury to the 
wife of a tenant caused by tripping on a 
hole in the bathroom floor. The hole had 
existed prior to the letting and had persist- 
ed for a long time thereafter despite repeat- 
ed requests by the tenant and promises by 
the landlord as to its correction. The lease 
gave the landlord a right to enter and re- 
pair, and the landlord had, in fact, made 
other repairs to the demised premises. The 
decision is + cg | the clearest current ex- 
position of a result reached in several re- 
cent cases dealing with this aspect of land- 
lord’s liability. In Antonsen v. Bay Ridge 
Savings Bank,’ the plaintiff was the wife of 
a month-to-month tenant of half of a two- 
family house. She was injured by the fall 
of a defective kitchen ceiling existing prior 
to the last re-letting. Scudero v. Campbell’ 
involved a single-family dwelling with de- 
fective front steps, which existed prior to 
the last letting and which caused injury to 
a bill collector calling on the tenant. All 
of these cases were governed by the com- 
mon law rules and none of the plaintiffs 
had any statutory advantages. In all cases 
the defendant made repairs after the acci- 
dent and in all cases the plaintiffs prevailed. 

While procedural points were present in 


the Scudero’ and Noble* cases, and P sagan 


in the Antonsen’ case, it was made quite 

*292 N. Y. 143, 54 N. E. 2d 338 (1944). 

“288 N. Y. 328, 43 N. E. 2d 66 (1942). 

*The Trial Court left it to the jury to say whether 
“the defendant had control and, having control, 
was negligent.” The Second Department, in unani- 
mously affirming a judgment for the plaintiff 
stated: “The complaint alleged both negligence and 
nuisance. Under the facts here present the defend- 
ant was responsible for the condition of the prem- 
ises when the last demise was made * * *. The last 
monthly letting prior to the accident fixed the time 
of the defendant's repose | * * *. Evidence of re- 
pairs made after the accident to prove control was 
not prejudicial for the reason that as a matter of 
law the defendant was in control. It was harmless 
error to leave the question of control to the jury as 
a question of fact. It was a more favorable charge 
than defendant was entitled to * * * and she can- 
not now complain.” Scudero v. Campbell, 263 App. 
Div. 956, 34 N. Y. S. 2d 139, (2d Dept. — 

*The Trial Court charged the jury, without ex- 
ception by the defendant, that if it decided that the 
defendant was negligent and careless and that the 
plaintiff was free from contributory negligence, to 
take up the question of damages. It also cha , 
without exception, that repairs after the accident 
bore only on the question of control. 

*The Trial Court charged, at the request of de- 
fendant: “There may be no recovery in this case for 
the plaintiffs based on the all promise to re- 
pair the ceiling; * * * that there is no duty in com- 
mon law on the part of the owner or one acting in 
the owner’s stead to ey a ceiling in a two-family 
house such as involved in this case, where the por- 
tion of the premises involved was demised in its 
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clear in each that evidence of repairs after 
the accident was admissible as bearing on 
the question of the landlord’s control and, 
when admitted, presented a question of fact 
for the jury on that point. In the Noble 
case the Court commented:* 


“In the circumstances presented by this 
record, including defendant’s evidence of 
repairs made by her after the accident 
and received solely on the question of 
control, and the further evidence that 
for a period of time which antedated the 
term of the lease, the defendant through 
her agent had notice of the defective con- 
dition but failed, in response to the plain- 
tiffs’ demands, to exercise the right ex- 
pressly reserved by her in the lease to en- 
ter the premises to make necessary re- 
pairs, we think there was evidence 
‘enough to countenance the verdict’ 
(Scudero v. Campbell, supra, p. 329).” 
In the Antonsen case, it was remarked:’ 

“The evidence of repairs thus made by 
the defendant after the accident came 
into the case over the defendant's objec- 
tion at a time when the important issue 
before the trial court was whether the de- 
fendant had given to the plaintiffs com- 
plete and exclusive possession of the 

remises. The Trial Justice carefully lim- 
ited the receipt of that evidence to the 
inquiry whether at the time of the letting 
there had been a reservation of a degree 
of control of the premises by the defend- 
ant as landlord. ‘The evidence was admis- 
sible for that purpose (Scudero v. Camp- 
bell, 288 N. Y. 328, 329). It was the evi- 
dence from which the jury could find 
‘. . . a reservation by pe defendant) of 
one of the privileges of ownership.’ (See 
Cullings v. Goetz, 256 N. Y. 287, 291).” 


In Scudero v. Campbell, the Court 
stated:” 


“There was evidence that prior to the 
accident the steps in question had be- 
come ‘all poner There was evidence 
‘supra, n. 1, 298 N. Y. 106, 111. 

*supra, n. 3, 292 N. Y. 143, 146. 
“supra, n. 4, 288 N. Y. 328, 329. 





entirety.” The jury found for the plaintiffs and 
judgment was entered accordingly. The en 
Division reversed on the law and directed a dis- 
missal of the complaint, per curiam, stating, inter 
alia, “The verdict was contrary to law, for the plain- 
tiffs, with rights only in accordance with the com- 
mon law, established no cause of action against the 
defendant on any theory. * * *” Antonsen v. Bay 
Ridge Savings Bank, 264 App. Div. 164, 34 N. Y. 
Supp. 2d 653 (2d Dept. 1944). 
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that this condition was repaired by the 
defendant after the plaintiff was hurt 
and when the same tenant still occupied 
the premises. These circumstances were 
enough to countenance the verdict. 
‘When the defendant’s liability depends 
upon whether a landlord or his tenant 
was in control of premises .. . the acts of 
control of such a person are provable, 
and an act of — done after the injury 
may chance to such an act.’ (2 Wig- 
more on Evidence (3d ed.), Sec. 283, p. 
158.)” 


Recent lower court decisions are perhaps 
more disturbing as they bear on the exten- 
sion of property-owner’s responsibility. In 
Citron v. Kapner™ a defective oven door in 
an apartment existed prior to the letting 
and subsequently injured the tenant's wife. 
The Court stated: 


“It was error for the trial court to re- 
fuse to permit plaintiffs to introduce 
proof of subsequent repair, for such proof 
would serve to create an issue of fact with 
respect to control.” 


In Dallek v. Stempel,” it was said: 


“The evidence of subsequent repairs 
was competent upon the inquiry whether 
a degree of control of the premises had 
been reserved by the landlord.” 


13 


Reische v. Montgomery,” involved a 
building leased in its entirety, with the evi- 
dence indicating repairs by the landlord, 
this time, however, prior to the accident 
only. The tenant’s son was injured as the 
result of a defect in the bannister. It was 
said: 


“It was error to dismiss the complaint, 
as the proof of repairs created an issue of 
fact as to whether there had been a res- 
ervation of a degree of control of the 
premises by respondents.” 


Rosenberg v. Kings County Savings 
Bank permitted recovery by a monthly 
tenant by reason of defective wiring in a 
kitchen fixture, upon which the landlord 
had made repairs prior to the accident and 
with respect to which the Court stated: 


“Proof of repairs was some evidence that 
there had been a reservation of a degree 
of control of the premises by the defend- 


"271 App. Div. 932, 67 N. Y. Supp. 2d 401 (2d 
Dept. 1947). 

“— Misc. —, 55 N. Y. Supp. 2d 105, 107, (N. Y. 
Citv Ct. 1945). 

“273 App. Div. 824 (memo op.) (2d Dept. 1948). 
“270 App. Div. 904 (memo op.) (2d Dept. 1946) . 
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ant as landlord, and the record presented 
uestions of fact which required submis- 
sion to the jury.” 


In Abrams v. Manhattan Dial Mfg. Co.” 
a plaintiff tenant sued for property ev e 
due to a defective roof under a lease requir- 
ing the landlord to make exterior repairs 
and the tenant, interior repairs, and which 
permitted the landlord to enter to inspect 
and alter. The Supreme Court, in vacating 
its previous judgment dismissing the com- 
plaint because of lack of control and citing 
the Antonsen case, stated: 


“ee 


. . . such evidence of control is to be 
found in the covenant of the lease reserv- 
ing to the defendant a right of entry for 
the purpose of inspection and repair . . .” 


This case stands out in even bolder relief 
in appearing to impose a definite qualifi- 
cation upon the rule in Cullings v. Goetz,” 
since the decision was based upon the par- 
ticular lease involved and not upon post or 
pre-accident repairs. Judge Livingston, in 
the Abrams case," drew a distinction be- 
tween a covenant to repair, which, under 
the Cullings case” did not amount to a res- 
ervation of control insofar as liability to the 
tenant or a person on the premises in his 
right is concerned, and the effect of a les- 
sor’s reservation, in his own interest, of a 
right of re-entry for inspection or repair, 
with the Antonsen case” representing the 
logical development of this latter rule. 


II 

The law seems well settled that, in a sim- 
ple lease situation, where there are no cove- 
nants, agreements or warranties on the part 
of a landlord, the law will imply none and 
the rule of caveat emptor applies to the les- 
see. It is up to the tenant to decide if he 
will take the premises in the condition prof- 
ferred,” and a lessor does not represent that 


"190 Misc. 106, 107, 73 N. Y. S. 2d 221, (Sup. Ct. 
1947). 

256 N. Y. 287, 176 N. E. 397 (1931), discussed 
in detail infra. 

“Supra, n. 15, 190 Misc. 106, 108-109. 

*Supra, n. 16. 

"Supra, n. 3. 

“Moffatt v. Smith, 4 N. Y. 126 (1850); Franklin 
v. Brown, 118 N. Y. 110, 114-115, 23 N. E. 
126, (1889); Daly v. Wise, 132 N. Y. 306, 310, 30 N. 
E. 837, (1892); Steefel v. Rothschild, 179 N. Y. 273, 
277, 72 N. E. 112, (1904); Welson v. Neujan Build- 
ing Corp., 264 N. Y. 303, 190 N. E. 648, (1934) ; 
Hall v. Reston, 26 App. Div. 105, 49 N. Y. Supp. 
111 (Ist Dept. 1898) , aff'd. 165 N. Y. 632, 59 N. E. 
1131, (1901); Watson v. Almirall, 61 App. Div. 429, 
70 N. Y. Supp. 662 (2d. Dept. 1901); Smith v. 
Smull, 69 App. Div. 452, 74 N. Y. Supp. 1061 (2d 
Dept. 1902). 
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the —— are tenantable or that they 
may be used for the purpose for which they 
were apparently intended." One fairly 
clear-cut exception to this generality is to 
be found in cases where there has been con- 
scious deception or actual fraud on the part 
of the lessor in concealing a known defect 
existing at the execution of the lease.” An- 
other well-recognized basis of landlord's li- 
ability, this time however, to persons com- 
ing on the premises in the right of the ten- 
ant and for defects existing at the time of 
the letting only” is the situation in which 
the landlord leases premises under circum- 
stances in which he knows or should know 
that the public will enter upon them.* 


So, too, a landlord who has been in pos- 
session and control of premises on which 
a nuisance exists and who has leased them 
under circumstances from which it may be 
inferred that he authorized the continuance 
of the nuisance or profited from it, may be 
liable for damage suffered by reason of con- 
tinuance of the nuisance thereafter.” The 
receipt of rent would seem to be basis for 
the “profit” theory” while a covenant to 
repair may be reason for saying a landlord 
authorized the continuance of the nui- 
sance,” although it is not entirely clear that 
either of these is an essential to liability, 


since cases have indicated there is a duty to 


abate before leasing.” A distinction may 
perhaps be drawn where the landlord main- 
tained, but did not create, the nuisance,” 
but where he has done neither there is ordi- 


“Hirsch v. Radt, 228 N. Y. 100, 104, 126 N. E. 
653 (1920); Widmar v. Healey, 247 N. Y. 94, 96, 
159 N. E. 874 (1928); Higgins v. Fox, 202 App. Div. 
734 (memo. op.) (2d Dept. 1922). 

"Kilmer v. White, 254 N. Y. 64, 171 N. E. 908 
(1930); Ryan v. State, 192 Misc. 408; 77 N. Y. S. 
2d 764 (Ct. Cl. 1948). 

*™Lusk v. Peck, 132 App. Div. 426, 431, 116 N. Y. 
Supp. 1051 (4th Dept. 1909) , aff'd. 199 N. Y. 546, 
93 N. E. 377, (1910). 

“Camp v. Wood, 76 N. Y. 92, 32 Am. Rep. 282, 
(1879); Barrett v. Lake Ontario Beach Imp. Co., 
174 N. Y. 310, 314-315, 66 N. E. 968 (1903); Junker- 
man v. Tilyou Realty Co., 213 N. Y. 404, 108 N. E. 
190 (1915); Campbell v. Elsie S. Holding Co., 251 
N. Y. 446, 167 N. E. 582 (1929). 

*Wilks v. New York Telephone Co., 243 N. Y. 
$51, 361-362; 153 N. E. 444 (1926); Zolezzi v. Bruce- 
Brown, 243 N. Y. 490, 498, 154 N. E. 535 (1926). 

™Swords v. Edgar, 59 N. Y. 28, 17 Am. Rep. 295 
(1874) . 

"Sterger vy. Van Sicklen, 132 N. Y. 499, 501, 30 
N. E. 987, (1892). 

*Timlin v. Standard Oil Co., 126 N. Y. 514, 27 
N. E. 786 (1891) ; Edwards v. New York & H. R. R. 
Co., 98 N. Y. 245, 254-255, 50 Am. Rep. 659 (1885) . 

*Wilks v. New York Telephone Co., supra, n. 25. 
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narily no liability.” 

Similarly, a landlord, who, though under 
no initial obligation to repair, does so neg- 
ligently thereby creating a dangerous con- 
dition, is responsible for such condition." 
However, it should be noted that such li- 
ability bases on misfeasance. The negligent 
act must be the real cause of the injury,” 
and it is for that alone that the landlord is 
responsible.” Voluntary repairs, even 
though incomplete, do not call up a land- 
lord’s liability where the condition was not 
rendered more unsafe nor the tenant mis- 
led thereby.” 

The foregoing exceptions, in the main, 
do not depend upon whether the landlord 
has control, albeit some of the cases involy- 
ing nuisances tend in that direction.” That 
problem arises under provisions in leases 
relating to rights or obligations of a land- 
lord. ‘The problem of control did not uni- 
formly appear as the raison d'etre in all 
such cases in the early stages, although it 
was the basis for some decisions.” Since 
there is no covenant, agreement or warran- 
ty implied in a lease,” in the absence there- 
of, it is the tenant’s duty to repair.” Any 
obligation the landlord has must therefore 
rest On an express covenant to that effect.” 
It is in these areas that New York case law 
becomes murky. 


A mere right in the landlord to enter for 


the yp re of inspection and repair, 
should defects be discovered, is probably 
not sufficient basis upon which to predicate 
tort liability to the tenant or persons on the 


“Wolf v. Kilpatrick, 101 N. Y. 146, 151, 4 N. E. 
188 (1886); Reynolds v. Van Buren, 155 N. Y. 120, 
124, 49 N. E. 763 (1898). 

“Marks v. Nambil Realty Co.,-245 N. Y. 256, 258, 
157 N. E. 1023 (1927); Widlund v. Harris, 207 App. 
Div. 831 (memo. op.) (2d Dept. 1923) . 

“Kirshenbaum vy. General Outdoor Advertising 
Co., 258 N. Y. 489, 180 N. E. 245 (1932); Schanda 
v. Sulzberger, 7 App. Div. 221, 40 N. Y. Supp. 116 
(1896) . 

*Lipschitz v. Rapaport, — Misc. —, 133 N. Y. 
Supp. 385, 386 (Sup. Ct. App. Tm. 1912). 

“Schatzky v. Harber, — Misc. —, 164 N. Y. Supp. 
610, 611 (Sup. Ct. App. Tm. 1917); Marston v. 
Frisbie, 168 App. Div. 666, 154 N. Y. Supp. 367 
(Ist Dept. 1915), Contra, Wynne v. Haight, ‘ 

Div. 7, 50 N. Y. Supp. 187 (Ist Dept. 1898). 

“Sterger v. Van Sikelen, supra, n. 27. 

“Golob v. Pasinsky, 178 N. Y. 458, 461, 70 N. E. 
973, (1904); Kushes v. Ginsberg, 99 App. Div. 417, 
419, 91 N. Y. Supp. 216 (Ist Dept. 1904) , aff'd. 188 
N. Y. 630, 81 N. E. 1165, (1907); Lissner v. Wein- 
garten, 231 N. Y. 527, 132 N. E. 874, (1921). 

“See cases cited supra, notes 19, 20 and 21. 

“Kane v. Williams, 140 App. Div. 857, 858, 125 
N. Y. Supp. 641 (2d Dept. 1910). 

"Witty v. Matthews, 52 N. Y. 514 (1873). 
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premises in his right.” It was not always as 
clear that a covenant to repair stood upon 
the same footing. It did not ordinarily 
inure to the benefit of a person other than 
the tenant,“ and, in a similar vein, a prom- 
ise to repair, made after the execution of a 
lease containing no such covenant, even 
though based upon consideration, conferred 
no benefit on the tenant or a person com- 
ing on the premises in his right.“ 

The rule adopted by the American Law 
Institute places liability upon a landlord 
for pre-existing or after-arising damage if 
he has covenanted to repair, failed to do 
so, and the disrepair involved unreasonable 
risk of harm.“ Some New York cases, by 
dicta, have tended to that view. In Jaffe v. 
Harteau,* it was said: “There is no reason 
for holding the lessor, in the absence of any 
agreement or fraud, liable to the tenant for 
the present or future condition of the prem- 
ises... .” Ahern v. Steele indicated that a 
landlord with a covenant to repair might 
not only be responsible to his tenant but to 
a stranger.” In Curran v. Flammer* the 
First Department stated: 


“It is well settled that a landlord is not 
responsible for the condition of premises 
which has arisen since the letting of the 
same, unless there is contained in the 
lease a covenant to repair... .” 


In 1930, as significant a decision as Kil- 
mer v. White contained the words: 


“. .. If the landlord has been guilty of 
conscious deception or has covenanted to 
repair, he is not exempt from liability 
for dangerous conditions.” 


These and other similar statements, it is 
submitted, were largely dicta and probably 
did not represent the law of this state. Cases 


“Homin v. Cleveland & Whitehall Co., 281 N. 
Y. 484, 486, 24 N. E. 2d 136 (1939); Ahern v. Steele, 
115 N. Y. 203, 22 N. E. 193 (1889); Appel v. Muller, 
262 N. Y. 278, 186 N. E. 785 (1933); Cullings v. 
Goetz, supra, n. 16; Frank V. Mandel, 76 App. Div. 
413, 78 N. Y. Supp. 855 (2d Dept. 1902); Contra, 
Abrams v. Manhattan Dial Mfg. Co., supra, n. 15. 

“Clancy v. Byrne, 56 N. Y. 129, 136, 15 Am. Rep. 
391, (1874) . 

“Van Tassel v. Read, 36 App. Div. 529, 55 N. Y. 
Supp. 502 (2d Dept. 1899); Sherlock v. Rushmore, 
99 App. Div. 598, 599, 91 N. Y. Supp. 152 (2d Dept. 
1904); Margulies v. Beck, — Misc. —, 130 N. Y. 
- 159, 160, (Sup. Ct. App. Tm. 1911). 

“RESTATEMENT, TORTS, Sec. 357. 

“56 N. Y. 398, 401 (1874). 

“115 N. Y. 208, 222, 22 N. E. 193 (1889). 

“49 App. Div. 293, 294, 62 N. Y. Supp. 1061 (Ist 
Dept. 1900); 

“254 N. Y. 64, 69, 171 N. E. 908 (1930). 
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on point indicated that a covenant by a 
landlord to repair did not give rise to a li- 
ability in tort to a tenant* or to a person on 
the premises in the tenant’s right.* As was 
stated in Cullings v. Goetz:” 


“One case it is true there is, (Kilmer 
v. White, 254 N. Y. 64, 69) which had to 
do with conditions within the premises, 
and not with those outside, but it cites 
Jaffe v. Harteau, (supra), and does not 
suggest even remotely a purpose to estab- 
lish a new rule. There is merely a cau- 
tious reservation of the doctrine to be ap- 
plied in situations different from any be- 
fore us at the time.” 


Effort was made to resolve this difficulty 
in Cullings v. Goetz" and a masterful opin- 
ion by Judge Cardozo voiced the doctrine 
relating to it. The test as to landlord’s li- 
ability was said to be occupation and con- 
trol, which was defined as something more 
than the right or liability to repair the 
premises. It was said to imply “the power 
and the right to admit people to the prem- 
ises and to exclude people from them.’”” It 
may indeed be conceded that the earlier 
law on the subject was hazy, although per- 
haps not so much in result as in reasoning. 
Cullings v. Goetz” clearly based tort liabil- 
ity upon occupation and control, which 
were defined on the one hand, and illus- 
trated on the other, by a holding that a 
covenant to repair or a right to enter for 
inspection did not amount to either. True 
it is that some judicial misgivings as to the 
rectitude of this rule were expressed” but it 
was none the less adopted.” Recent deci- 


“Dancy v. Wolz, 112 App. Div. 355, 98 N. Y. 
Supp. 407 (2d Dept. 1906); Boden v. Scholtz, 101 
App. Div. 1, 91 N. Y. Supp. 437 (2d Dept. 1905) ; 
Stelz v. Van Dusen, 93 App. Div. 358, 87 N. Y. Supp. 
716 (2d Dept. 1904); Schick v. Fleischhauer, 26 App 
Div. 210, 49 N. Y. Supp. 962 (Ist Dept 1898) . 

“Frank v. Mandel, supra, n. 40. 

“Supra, n. 16, 256 N. Y. 287, 292. 

"Supra, n. 16. 

"Id. at 290. 

“bid. 

“Id. at 291, where it was said: “The doctrine, 
wise or unwise in its origin, has worked itself by 
common acquiescence into the tissues of our law. 
It is too deeply imbedded to be superceded or 
ignored.” 

“It is to be noted that this rule is contrary to 
the Restatement on the subject (supra, n. 43), and 
has been the subject of criticism elsewhere, e. g 
PROSSER, TORTS 660 (1941) where it was said 
“The distinction between those on the premises 
and those outside * * * seems to have nothing to 
recommend it.” 
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sions have followed it” and dicta in one 
case seemed even more positive when it was 
said”: 


“...a landlord, who covenants to repair, 
never becomes liable for an injury re- 
ceived by a visitor upon the premises who 
is present thereupon at the invitation or 
with the permission of the tenant... 
No relationship between the landlord 
and such a visitor would exist without 
the covenant, to bind the former to the 
use of care in respect to the latter. No 
new duty is created by the covenant. .. .” 


III 


Viewing control, therefore, as the touch- 
stone of landlord’s liability to tenants or to 
persons on the premises in their right, and 
considering control as the right to admit or 
exclude people, an analysis of what New 
York courts have held to be control is an 
obvious prelude to a discussion of the evi- 
dentiary value of the facts relied upon by 
such courts as indicating control. The right 
to use a stairway for annual inspection of 
a roof or for access for the purpose of re- 
pair,” and the right of access for cleaning 
purposes” were held not to constitute con- 
trol. When a landlord retained a key, paid 
part of the rent, entered and left at will and 
kept clothes in the premises, he was held to 
be in control.” Where an accident occurred 
on the day a tenant took possession under 
a lease, a question of fact was presented as 
to whether or not control had passed." One 
somewhat earlier decision indicated that a 
landlord, after being advised of a defect in 
the kitchen floor and telling the tenant that 
it was not dangerous and to forget about it 
and then not taking the stand in his own 


“Welson v. Neujan Building Corp., supra, n. 20, 

264 N. Y. 303, 305; Jackson v. Martin, 297 N. Y. 
487, 488-489, (1947); Stein v. Pershing Square Bldg. 
Corp., 191 Misc. 30, 31, 79 N. Y. S. 2d 417, (Sup. 
Ct. 1948). 

Appel v. Muller, supra, n. 40, 262 N. Y. 278, 281. 

“Schachter v. Cohen, 258 App. Div. 487, 17 N. Y. 
Supp. 2d 88 (Ist Dept. 1940). 

“Dennis v. Rockefeller Center, 270 App. Div. 524, 
60 N. Y. Supp. 2d 515 (Ist Dept. 1946), aff'd. 296 
N. Y. 741, 70 N. E. 2d 548, (1946). 

“Klotz v. Ganz, 296 N. Y. 715, 70 N. E. 2d 538, 
(1946); Relihan v. Felson, 268 App. Div. 76, 48 N. 
Y. Supp. 2d 736 (3d Dept. 1944), App. diss. 294 
N. Y. 980 (1945) . 

“Bruszacynaska v. Ruby, 294 N. Y. 22, 60 N. E. 
2d 26, (1945) in which the First Department had 
held for the defendant on the basis of the Cullings 
case (supra, n. 16), although citing and distinguish- 
ing the Antonsen case (supra, n. 3), 267 App. Div. 
539, (Ist Dept. 1944). 
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behalf, had permitted an inference of con. 
trol to be drawn against him.” 

It seems quite clear that in most juris. 
dictions,” including New York,” repairs 
after an accident are inadmissible on the 
question of negligence. Such repairs have, 
however, been admitted to show a condi- 
tion existing at the time of the accident,* 
although New York seems to require some 
justification for the admission of the evi- 
dence, as, for example, to rebut the testi- 
mony of a witness who asserted that the 
condition was the same at the time of the 
accident as when he later viewed it,” to con- 


“Gibbons v. Cohn, 236 App. Div. 729 (memo. op.) 
(2d Dept. 1932). 

“Runyon v. Los Angeles, 40 Cal. App. 383, 180 
P. 837 (Dist. Ct. App. 1919); Carrington v. Bobb, 
121 Conn. 258, 184 A. 591 (1936); Walker v. Dante, 
61 App. D. C. 175, 58 F 2d 1076 (1932); Hodges y. 
Percival, 132 Ill. 53, 23 N. E. 423 (1890); Merchants 
Loan & T. Co. v. Boucher, 115 Il. App. 101 (1904); 
Hansen v. Gromoll, 232 Ill. App. 485 (1924); Kea- 
rines v. Cullen, 183 Mass. 298, 67 N. E. 243 (1903); 
Marrow v. Otis, 251 Mass. 65, 146 N. E. 363 (1925); 
Shepard v. Worcester County Institution for Sav- 
ings, 304 Mass. 220, 23 N. E. 2d 119 (1939) ; Trondle 
v. Ward, 129 N. J. L. 179, 28 A2d 509 (1942); Olsen 
v. Chester Cambridge Bank & T. Co., 31 Del. Co. 
Rep. (Pa.) 340 (1942); Whitten v. McClelland, 137 
Va. 726, 120 S. E. 146 (1923). 

“Cahill v. Kleinberg, 233 N. Y. 255, 135 N. E. 
$23 (1922); Clapper v. Waterford, 131 N. Y. 382, 
30 N. E. 240 (1892); Port Jervis v. First Nat. Bank, 
96 N. Y. 550 (1884); Ryan v. Sheroak Realty Co., 
253 App. Div. 924, 2 N. Y. Supp 2d 348 (2d Dept. 
1938); Aubry v. Ashland Realty Co., 255 App. Div. 
205, 7 N. Y. Supp. 2d 127 (4th Dept. 1938) ; Hadges 
v. New York Rapid Transit Corp., 259 App. 154, 
18 N. Y. Supp. 2d 204 (Ist Dept. 1940); Laut v. 
Albany, 191 App. Div. 753, 182 N. Y. Supp. 183 (3rd 
Dept. 1920); Murphy v. McMahon, 179 App. Div. 
837, 167 N. Y. Supp. 270 (Ist Dept. 1917); Amsler 
v. New York, 172 App. Div. 63, 158 N. Y. Supp. 219 
(Ist Dept. 1916); Causa v. Kenny, 156 App. Div. 
134, 141 N. Y. Supp. 98 (Ist Dept. 1913); Davenport 
v. Matthews, 130 App. Div. 257, 114 N. Y. Supp. 
715 (ist. 1909); Dowling v. Zarak Realty Co., — 
Misc. —, 28 N. Y. S. 2d 39 (Sup. Ct. App. Tm. 
1941); Fraumberg v. Schmohl, — Misc. —, 190 
N. Y. Supp. 710 (Sup. Ct. App. Tm. 1921) ; Rosen 
v. Chesebrough Realty Co., — Misc. —, 189 N. Y. 
Supp. 131 (Sup. Ct. App. Tm. 1921); Sweeney 
v. New York, 43 N. Y. S. R. 642, 17 N. Y. Supp. 
797 Oe. Ct. 1892); Hillesum v. Mayor, 24 Jones 
& Sp. 596, 4 N. Y. Supp., 806 (Super. Ct. 1889); 
Schuhle v. Cunningham, 14 Daly 404, 13 N. Y. S. R. 
81 (Comm. Pl. 1888); Henkel v. Murr, 31 Hun. 
(N. ¥.) 28 (1883). 

“Whellkin Coat Co. v. Long Branch Trust Co.. 
121 N. J. L. 106, 1 A. 2d 394 (1938); Goodell v. 
Sviokcla, 262 Mass. 317, 159 N. E. 728 (1928); Lunde 
v. Nat. Cit. Bank of Mankato, 213 Minn. 278, 6 
N. W. 2d 809 (1942) ; Kentucky & W. V. Power Co. 
v. Stacy, 291 Ky. 325, 164 S. W. 2d 537 (1942). 

“Bush v. Delaware, L. & W. R. Co., 166 N. Y. 
210, 59 N. E. 838 (1901); Devaney v. Degnan-Mc- 
Lean Const. Co., 79 App. Div. 62, 79 N. Y. Supp. 
1050, (2d Dept. 1903), aff'd. 178 N. Y. 620, 70 N. E. 
1098 (1904). 
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trovert the correctness of drawings made 
after the accident,” or to show the author- 
ity of agents.” Such evidence has also been 
admitted to show the relationship of the 
parties.” ee 

As a matter of adjective law and as a gen- 
erality only, the rule that subsequent acts 
of repair may be shown to indicate control 
seems well bottomed in our jurisprudence. 
As put by Richardson” 


“Subsequent acts of repair may be 
shown, however, to indicate control, the 
inference being that the duty to make re- 
pairs rested upon the one who made 
them.” 


The New York Courts have applied the 
rule to cases involving sidewalks,” bridges,” 
and train crossings.” However, when con- 
sideration is given to the rationale of the 
rule and to the holding in Cullings v. 
Goetz that a covenant to repair did not 
render a landlord liable in tort to a tenant 
since that liability implied, not an obliga- 
tion to repair, but a right to admit or to 
exclude people, it is to be doubted that the 
doctrine was intended for application to 
the New York landlord-tenant situation. 

The recent New York adoption of the 
rule, first enunciated in the Scudero case” 
in 1942, that repairs after an accident are 
admissible on the question of control and 
the tort liability of the landlord to the ten- 
ant, seems to have its origin in Wigmore,” 
who specifically deals with the landlord- 
tenant situation. While, admittedly, there 
is adequate basis for this rule in cases aris- 
ing in jurisdictions other than New York,” 


“McRickard v. Flint, 114 N. Y. 222, 21 N. E. 153 
(1889) . 

“Sprague v. Rochester, 52 App. Div. 53, 64 N. Y. 
Supp. 846 (4th Dept. 1900). 

“Bixby v. Thurber, 80 N. H. 411, 118 A. 99 
(1922). 

"RICHARDSON, EVIDENCE 129 (6th ed. 1944). 

"Sewell v. Cohoes, 11 Hun. 626 (1877), aff'd. 75 
N. Y. 45, 31 Am. Rep. 418 (1878); Bateman v. New 
York C. & H. R. Co., 47 Hun. (N. Y.) 429 (1888). 

™Morrell v. Peck, 88 N. Y. 398 (1882); Dale v. 
Delaware L. & W. R. Co., 73 N. Y. 468 (1878) ; 
Brennan v. Lachat, 5 N. Y. S. R. 882 (1886), aff'd. 
14 Daly 197, 6 N. Y. S. R. 278 (1887). 

"Spooner v. Delaware, L. & W. Co., 115 N. Y. 
22, 21 N. E. 696 (1889). 

“Supra, n. 16. 

"Supra, n. 4. 

"2 WIGMORE, EVIDENCE, Sec. 283 (a) (3d ed. 
1940). 

"Vinci v. O'Neil, 103 Conn. 647, 131 A. 408 
(1925) (repairs before or after accident); Farquet 
v. De Senti, 110 Conn. 367, 148 A. 139 (1930); Kil- 
lian v. Logan, 115 Conn. 437, 162 A. 30 (1932) 
(repairs before or after accident) ; Aprile v. Colonial 
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prior to the 1942 Scudero™ decision, its ap- 
plicability in New York was dubious. In 
Kisten v. Koplowitch,” it was said: 


“It is now sought to justify the admis- 
sion of this evidence of subsequent re- 
pairs upon the ground that it tended to 
prove control by the landlord. It is quite 
evident that it was not offered for any 
such purpose, but in any event it does 
not prove or tend to prove such control. 
The control which plaintiff was required 
to establish was of the time of the acci- 
dent and not that of a later time. . . .” 


In Mulligan v. New York University,” 
the court stated: 


“This evidence [repairs after accident] 
was not probative of the issue of control 
and should not have been received. . . .” 


In Cohen v. Hill.” the Supreme Court 
commented: 


“I cannot find that the tenant reserved 
control over this stairway. The mere fact 
that the landlord may have voluntarily 
made repairs would not render him 
liable.” 


In Hogan v. National Sellers, Inc., the 
Appellate Division, on a motion to dismiss 
stated: “Subsequent repairs might indicate 
control but not as a matter of law.’""” Ona 
later appeal from a judgment for the plain- 
tiff, where the only proof of control was 
~ ™Supra, n. 4. 

207 App. Div. 642, 644-645, 202 N. Y. Supp. 521 
(Ist Dept. 1924). 

“254 App. Div. 107, 108-109, 3 N. Y. S. 2d 982 
(Ist Dept. 1938). This decision is disapproved in 
2 WIGMORE, EVIDENCE, Sec. 383 (a) (3d ed. 
1940). 

“— Misc. —, 6 N. Y. S. 2d 293, 295, (Sup. Ct. 
1938). 

"256 App. Div. 951 (memo. op.) (2d Dept. 1939) . 





Trust Co., 118 Conn. 573, 173 A. 237 (1934) (repairs 
before or after accident); Staples v. Bernabucci, 119 
Conn. 443, 177 A. 380 (1935); Murphy v. Brickler, 
305 Ill. App. 6, 27 N. E. 2d 1003 (1940), aff'd. 375 
Ill. 310, 31 N. E. 2d 305 (1940); Crudo v. Milton, 
233 Mass. 229, 124 N. E. 30 (1919); O'Malley v. 
Twenty-Five Associates, 170 Mass. 471, 49 N. E. 641 
(1898) ; Poor v. Sears, 154 Mass. 539, 28 N. E. 1046 
(1891) ; Readman v. Conway, 126 Mass. 374, (1879) ; 
Hunkins v. Amoskeag Mfg. Co., 86 N. H. 356, 169 
A. 3 (1933); Trondle v. Ward, supra, n. 63; Dubo- 
nowski v. Howard Savings Inst., 124 N. J. L. 368, 
12 A. 2d 384 (1940); McCarthy v. Bye, 118 N. J. L. 
94, 191 A. 811 (1937); Perry v. Levy, 87 N. J. L. 
670, 94 A. 569 (1915); Bernstein v. Karr, 22 N. J. 
Mis. R. I. 34 A. 2d 651 (1943); Taylor v. Majestic 
Bldg. & L. Ass’n., 14 N. J. Mis. R. 699, 186 A. 594 
(1936); Beaulac v. Robie, 92 Vt. 27, 102 A. 88 
(1917). 
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t-accident repair, it was held that a find- 
ing of control was against the weight of evi- 
dence.” In Fink v. 37 West 36th Street 
Corp., the Appellate Division reversed a 
judgment for the defendant, but stated," 


“We are in accord, however, with the 
rulings of the court on the question of 
insurance and replacement of the glass. 
While that evidence may be persuasive 
on the question of control, nevertheless 
we do not deem it relevant.” 


The Court of appeals reversed and dis- 
missed” on the theory of Cullings v. Goetz.” 
One case, by negative implication at least, 
had indicated that such evidence might be 
admissible, when it said, in passing upon 
control: 


“The court agrees with defendant that 
there was no evidence that it made any 
repairs to the stairway leading from the 
second to the third floor.” 


Two decisions of the Court of Appeals 
bear analysis in this regard. In Lafredo v. 
Bush Terminal Company,” the control of a 
leased pier was in issue and there was evi- 
dence of repairs on the leased portion. It 
was held, following the definition of own- 


ership and control in Cullings v. Goetz, 
that there was no evidence tending to show 
even partial control. Three judges dissent- 
ed on the ground that repairs tended to 
show control. In Potter v. New York, O. 
& W. R. Co. one of the issues was control 
of a leased coal pocket. The Court stated:” 


“. .. The railroad men, so far as this rec- 
ord shows, never entered the pocket, ex- 
cept on rare occasions to make needed re- 

irs. That they so entered was not suf- 
ficient to indicate that the railroad re- 
served a measure of control over the pock- 
et, or retained power to forbid or permit 
visitors to make entry thereto.” 


On the basis of these cases it would seem 
that prior to 1942 New York Courts had 
generally regarded occupation and control 
as synonymous with the power to admit or 
to exclude people. Accordingly, evidence 


"258 App. Div. 749 (memo. op.) (2d Dept. 1939) . 
“251 App. Div. 262, 296 N. Y. Supp. 225 (Ist 
t. 1937). 
7N. y 703, 14 N. E. 2d 634 (1938). 

“Supra, n. 16. 

“Buchsbaum v. gm! Realty Co., — Misc. —, 
22 N. Y. S. 2d 81 (N. Y. City Ct. 1940). 

"261 N. Y. 323, 185 N. E. 398 (1933). 

"Supra, n. 16. 

261 N. Y. 489, 495, 185 N. E. 708 (1933). 
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of post or pre-accident repairs would not 
appear germane. However, the cases culmi- 
nating in Noble v. Marx," seem to indicate 
a different test. None of the situations pre- 
sented in these cases involved the Multiple 
Dwelling Law” or the Tenament House 
Law” and yet the results are quite similar 
to those reached in cases involving those 
statutes. 

Whether these decisions represent the ul- 
timate on a subject which would appear to 
require further judicial clarification, it is 
quite obvious that they bear a definite im- 
pact on the language of Cavalier v. Pope," 
quoted with definite approval albeit per- 
haps some prescient limitation in Cullings 
v. Goetz,” to the effect that: 


“The power of control necessary to 
raise the duty . . . implies something more 
than the right or liability to repair the 
premises. It implies the power and the 
right to admit people to the premises and 
to exclude people from them.” 


Perhaps the Court of Appeals in the 
Noble case indicated distinction between 
these situations when it wrote:" 


“It is a general rule in the law of land- 
lord and tenant that ‘Liability in tort is 
an incident to occupation and control’ 
and that ‘occupation and control are not 
reserved through an agreement that the 
landlord will repair’ (Cullings v. Goetz, 
256 N. Y. 287, 290). We have said, how- 
ever, in Scudero v. Campbell (288 N. Y. 
328, 329) that ‘When the defendant's 
liability depends upon whether a land- 
lord or his tenant was in control of the 
premises . . . the acts of control of such a 
person are provable, and an act of repair 
done after the injury may chance to be 
such an act.’ (2 Wigmore on Evidence 
(3d ed.), Sec. 283, p. 158).” 


However, it seems simpler to understand 
the perplexity of the Appellate Division 
in the Noble case when it stated, in con- 
trasting the Antonsen™ case with the Cull- 
ings” case: “We must admit that we find 


"Supra, n. 1. 

#N. Y. Multiple Dwelling Law. 

*N. Y. Tenament House Law. 

“Pharm v. Lituichy, 283 N. Y. 130, 134 N. E. 703 
(1940); Sticker v. Seril Realty Corp., 256 N. Y. 687, 
177 N. E. 194 (1931); Altz v. Lefbuenin, 233 N. Y. 
16, 134 N. E. 703, (1922). 

* (1906) A. C. 433. 

“Supra, n. 16. 

"Supra, n. 1. 

“Supra, n. 1. 

"Supra, n. 3. 
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some difficulty in reconciling these deci- 
sions... ."” In a New Jersey case™ appeal 
was had from a judgment for the defendant 
in a suit by an employee of a tenant against 
the landlord, arising from the fall of a 
freight elevator, the lease of the premises 
containing a covenant by the landlord to 
repair. An equal division in the court re- 
sulted in an affirmance. For affirmance, it 
was said: 


“I interpret the case of Antonsen v. Bay 
Ridge Savings Bank, 54 N. E. 2d 388, re- 
cently decided by the New York Court of 
Appeals, as a recognition of the doctrine 
of retained control, discussed supra, but 
not as overruling Cullings v. Goetz, 
which it cites.” 

For reversal, it was stated: 

“This would seem to be a radical modi- 
fication of the principle applied in Cull- 
ings v. Goetz, supra...” 

Perhaps, after all, the rule in Noble v. 
Marx™ belies Judge Cardozo’s comment 
in Cullings v. Goetz:™ 

“The doctrine, wise or unwise in its 
origin, has worked itself by common ac- 
quiescence into the tissues of our law. It 
is too deeply embedded to be superseded 
or ignored.” 


IV 


Allusion should also be made to one oth- 
er problem presented by the decisions cul- 
minating in Noble v. Marx.™ These cases 
involved defects existing for some time 
prior to the accident. All but one™ of the 
cases had as plaintiffs persons who were 
long familiar with the premises and their 
defects. In each of the cases, contributory 
negligence was raised in the routine way 
but it does not appear that assumption of 
risk was made an issue. It would seem, 
while contributory negligence would be of 
dubious value, assumption of risk might 
have been interposed. In fact, the cases pre- 
sent an apt illustration of the distinction 
between these defenses—one the violation 
of the duty of protective self care” and the 
other, the voluntary subjection of one’s self 


“Noble v. Marx, 272 App. Div. 670, 74 N. Y. S. 
2d 851, (3rd Dept. 1947). 

™Colligan v. 680 Newark Avenue Realty Corp., 
131 N. J. L. 526, 37 A. 2d 206 (1944). 

Supra, n. 1. 

Supra, n. 16, 256 N. Y. 287, 291. 

“Supra, n. 1. 

“Scudero v. Campbell, supra, n. 4. 

“Wadsworth v. laware, L. & W. R. Co., 296 

N. Y. 206, 71 N. E. 2d 868 (1947). 
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to a known risk,” if distinction longer 
exists.” 


Some New York decisions have gone as 
far as to hold that where tenants remain in 
an apartment with knowledge of the dan- 
gerous condition, they are guilty of con- 
tributory negligence as a4 matter of law.™ 
Better authority inclines to view contribu- 
tory negligence in these, and similar situa- 
tions, as a question of fact,” the view being 
well expressed in Piel v. Reinhardt:™ 


“Her previous knowledge of the con- 
dition of the passageway on the stairs im- 
posed upon her the duty of exercising a 
degree of care greater than otherwise may 
have been required of her in passing over 
them; but she was not required to desist 
from using the stairway by reason of the 
rupture in the carpet. *.. .” 


*“'Weber v. Eaton, 160 F 2d 577 (C. A. D. C. 
1947); David v. New York, A. & W. R. Co., 170 
N. Y. 459, 63 N. E. 541, (1902); Maloney v. Cunard 
S. S. Co., 217 N. Y. 278, 111 N. E. 835, (1916) where 
it was said “The two concepts seemed often to over- 
lap, and often it did not me necessary to dis- 
criminate between them. But whenever discrimina- 
tion between them became necessary, the use of de- 
fective ways or works with notice of the defect and 
appreciation of the danger was held to be an as- 
sumption of the risk and not contributory negli- 
gence.” 


*e. g. McFarlane v. Niagara Falls, 247 N. Y. 340, 
160 N. E. 391 (1928) where it was said “Very often 
the difference is chiefly one of terminology. In 
strictness, however, to make out acceptance of the 
risk there must be foresight of the consequences.”; 
Zurich G. A. Ins. Co. v. Childs Co., 253 N. Y. 324, 
171 N. E. 391 (1930) to the effect that “One will not 
be heard to complain of results one has invited.” 
However, Monacelli v. State, 295 N. Y. 332, 67 N. E. 
2d 539 (1946) contained the words: 


“We need not pause to speculate whether this 
case is governed by the doctrine or contributory 
negligence or ruled by the maxim, violenti non 
fit injuria. Principles may vary in different situa- 
tions, but where damage results to the claimant 
from his own voluntary and deliberate act in the 
face of known dangers having obvious and inevi- 
table consequences, it matters not which principle 
is applied * * *. As was said in Lanigan v. New 
York Gas-Light Co. (71 N. Y. 29), the maxim 
violenti non fit infuria pn with all its force 
to one who heedlessly and voluntarily exposes his 
property to apparent danger or peril.” 


“Gray v. Capital Construction Corp., 131 Misc. 
34, 225 N. Y. Supp. 446 (Mun. Ct. N. Y. 1927); 
Kampinsky v. Hallo, 3 Misc. 623 (memo. op.) (City 
Ct. N. Y. 1893). 

“Dollard v. Roberts, 130 N. Y. 269, 274, 29 N. E. 
104 (1891); Palmer v. Deering, 93 N. Y. 7, 11, 
(1883); Weed v. Ballston Spa, 76 N. Y. 329, (1879) ; 
Bassett v. Fish, 75 N. Y. 303, 307-308, (1878). 

™127 N. Y. 381, 384-385, 27 N. E. 1077, (1891). 
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uite obviously, contributory negligence 
might present a question of fact—as a per- 
son may well exercise a high degree of care 
in encountering a dangerous situation. It 
is not the same thing to say that such a per- 
son does not assume the risks of the dan- 
gers encountered.” This would properly 
seem to be the office of assumption of risk. 
Perhaps the result would be the same as in 
the case of contributory neglect, as indeed 


™Supra, n. 106. 
Supra, n. 107. 
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a New Jersey court stated™ in holding “A” 
continued use of defective premises is some 
evidence of the assumption of the ordinary 
risk incident to the use thereof” and con- 
cluding that the question was one of fact 
for the jury. Perhaps, in view of the posi- 
tion taken with respect to contributory neg- 
ligence in those cases, the matter might be 
handled as under the social legislation re. 
ferred to above.” 


™Di Geso v. Franklin Washington Trust Co., 129 
N. J. L. 152, 4 A. 2d 9 (1939). 
™Eckert v. Reichardt, 243 N. Y. 72, 152 N. E. 469 


The Nurnberg Subsequent Trials 


By Pau M. HEBERT* 
New Orleans, Louisiana 


ONFUSION of thought and misinfor- 

mation concerning the Nurnberg trials 
continue to exist. It is, therefore, complete- 
ly understandable that intelligent Ameri- 
cans should raise the question of whether 
justice, pursuant to law, has been meted 
out in the trial of the major war criminals 
of the Axis powers. A host of questions are 
implicit in the inquiry. Were the proceed- 
ings ex post facto in character and for that 
reason abhorrent to the sense of justice of 
civilized nations? Were the trials conduct- 
ed in accordance with concepts of fair trials 
to which fair-minded Americans can sub- 
scribe? What do the trials mean for our 
leaders should we lose a war we are seeking 
to avert? Critics of the trials ask, among 
other things, how could the law accepted 
in the Nurnberg Charter be applied to 
Goering and the other Nazi leaders when 
the acts for which they were indicted were 
committed prior to the London Agreement 
of 1945? Were not the trials an exercise of 
mere political power by victors over the 
vanquished? Were the victors themselves 
without fault? What of Hiroshima and 
Nagasaki? 

While history must provide its verdict 
on the Nurnberg and other war crimes 
trials, the issues involved in such questions 
must be appraised in the light of accurate 
factual information concerning the Nurn- 
berg trials. On this basis only is it possible 


*Dean and Professor of Law, Louisiana State Uni- 
versity Law School. 
1948, Judge, United States Tribunal No. 6, Nurn- 
berg, Germany, trying the case of the I. G. Far- 
benindustrie. 


From August, 1947-August, 


to appreciate the relationship that the trials 
bear to the ability of civilized peoples, 
through the medium of a rule of law to 
contribute to the cause of world peace. 
That those individuals who committed 
offenses against international criminal law 
should, at the conclusion of hostilities, be 
brought to justice was one of the an- 
nounced war objectives of the allied pow- 
ers. By the Moscow Declaration of 30 Oc- 
tober 1943, Great Britain, the Soviet Union 
and the United States denounced the atro- 
cities being perpetrated by the Nazis in the 
countries overrun by them and gave warn- 
ing that those who were individually re- 
sponsible for or who took a consenting part 
in the atrocities would be sent back for trial 
to the countries in which their crimes were 
committed. amen sar was reserved in 
the cases of those criminals, whose offenses 
had no particular geographical localization, 
who were to be punished by joint decision 
of the Allies. ‘The action of the Allied 
Powers after the war was pursuant to the 
aim so expressed. War crimes trials, how- 
ever, do not fall into any single group. At 
least four major categories of trials may be 
distinguished. Also the character of the 
offenses charged have varied considerably. 
The major controversial issues mostly re- 
late to the question of war guilt. There 
seems to be an erroneous general impres- 
sion that this issue is involved in all of the 
trials. In fact only a limited number of the 
cases have involved the controversial “crime 
against peace.” Prosecution staffs exercised 
discriminating care in the selection of the 
groups of defendants against whom this 
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charge has been brought. _The “crime 
against humanity” has likewise, in actual 
application, been restricted beyond the 
breadth of its possible effect. In most in- 
stances this has meant that it was applied 
only to actions which would be considered 
in violation of other well accepted norms 
of criminal law. 

In the first category of war crimes trials 
may be placed the two major trials before 
ad hoc international tribunals established 
by international agreements establishing 
the specific tribunal for each proceeding 
and defining the jurisdiction of each tri- 
bunal. The trial of Goering and other top 
Nazi figures at Nurnberg and the trials of 
the Japanese leaders at Tokyo are the cases 
referred to. Concerning the nature of these 
tribunals, the United States Supreme Court, 
in its per curiam, declining to review the 
Tokyo case stated: 


“We are satisfied that the tribunal sen- 
tencing these petitioners is not a tribunal 
of the United States. The United States 
and other allied countries conquered and 
now occupy and control Japan. General 
Douglas MacArthur has been selected 
and is acting as the Supreme Commander 
for the Allied Powers. The military tri- 
bunal sentencing these petitioners has 
been set up by General MacArthur as the 
agent of the Allied Powers. 

“Under the foregoing circumstances 
the courts of the United States have no 
power or authority to review, to affirm, 
set aside or annul the judgments and 
sentences imposed on these petitioners 
and for this reason the motions for leave 
to file petitions for writs of habeas corpus 
are denied.” 


In a second grouping are the trials held 
pursuant to Control Council Law No. 10, 
an international agreement and enactment 
of the occupying powers in Germany. 
While these trials are based on interna- 
tional agreement, the trials were conducted 
under the auspices of a single nation. The 
subsequent proceedings at Nurnberg are 
in this category. Concerning the Nurnberg 
tribunals the judgment in case number 5, 
United States v. Flick, et als, stated: 


“The Tribunal is not a court of the 
United States as that term is used in the 
Constitution of the United States. It is 
not a court martial. It is not a military 
commission. It is an international tri- 
bunal established by the International 
Control Council, the high legislative 
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branch of the Four Allied Powers now 
controlling Germany. (Control Council 
Law No. 10 of December 20, 1945). The 
Judges were legally appointed by the 
Military Governor and the later act of 
the President of the United States in re- 
spect to this was nothing more than a 
confirmation of the appointments by the 
Military Governor. The Tribunal ad- 
ministers international law. It is not 
bound by the general statutes of the 
United States or even by those parts of 
its Constitution which relate to courts of 
the United States. 

“Some safeguards written in the Con- 
stitution and statutes of the United States 
as to persons charged with crime, among 
others such as the presumption of inno- 
cence, the rule that conviction is depend- 
ent upon proof of the crime charged be- 
yond a reasonable doubt, and the right 
of the accused to be advised and defend- 
ed by counsel, are recognized as binding 
on the Tribunal as they were recognized 
by the International Military Tribunal 
(IMT). This is not because of their inclu- 
sion in the Constitution and statutes of 
the United States but because they are 
deeply ingrained in our Anglo-American 
system of jurisprudence as principles of 
a fair trial. In committing to the occu- 
pying authorities of the various zones the 
duty to try war criminals, it is implicit 
therein that persons charged with crime 
are to be given a fair trial according to 
the jurisprudence prevalent in the courts 
of the power conducting the trials.” 


A third category of the war crimes trials 
constitute the most numerous grouping. 
They are the trials held before tribunals 
established by various nations acting singly 
and pursuant to the —— principle of 
international law under which a belligerent 
has the authority to establish special tri- 
bunals to try individuals for offenses com- 
mitted in violation of the laws and customs 
of war. In two recent cases, Ex parte Qui- 
rim (317 U.S. 1) (the saboteurs case) and 
In Re Yamashita (327 U. S. 1) the United 
States Supreme Court reviewed the authori- 
ties supporting this principle of interna- 
tional Jaw. Conducted under this authority 
were the non-Nurnberg trials before Amer- 
ican Military Tribunals prosecuted through 
the Judge Advocate General at Dachau. 
Atrocities at the level of field operations 
were principally involved, including of- 
tenses against allied soldiers and civilians 
from occupied countries, including inmates 
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of concentration camps overrun by the al- 
lied forces. Similar trials have been held in 
most of the occupied countries that were 
under axis domination. In general the sub- 
stantive law —— has been the laws 
and customs of war reflected in such inter- 
national treaties as the Hague Convention, 
the Hague Regulations, the Geneva Con- 
vention concerning the treatment to be ac- 
corded to prisoners of war, and various 
other international agreements. The case 
of Isle Koch, so much in the headlines, is 
in this category of the non-Nurnberg cases. 
The “Quisling trials” may be considered 
as forming a fourth category. They are war 
crimes trials in the limited sense that they 
involve determining responsibility for trea- 
son or collaboration with the enemy in time 
of war. The proceedings against Petain 
and Laval in France may be noted as 
examples. 
The Nurnberg tribunals in the subse- 
uent proceedings exercised a jurisdiction 
limited by the provisions of Control Coun- 
cil Law No. 10 of 20 December 1945. This 
law, in language ear similar to the 
Charter of the International Military Tri- 
bunal recognizes certain categories of crime 
as constituting a violation of existing inter- 
national law and authorizes each of the oc- 
cupying powers in Germany to establish 
tribunals for the trial of the offenses so 
recognized. American Military Government 
Ordinance No. 7 of 18 October 1946 was 
romulgated under this authority establish- 
ing the Nurnberg tribunals and prescrib- 
ing their procedure. The procedure em- 
bodied a combination or compromise from 
Continental and Anglo-American criminal 
procedure. Noteworthy is the provision: 


“The tribunals shall not be bound by 
technical rules of evidence. They shall 
adopt and apply to the greatest ible 
extent expeditious and non-technical pro- 
cedure, and shall admit any evidence 
which they deem to have probative value 
relating to the charges: affidavits, depo- 
sitions, interrogations, and other state- 
ments, diaries, letters, the records, find- 
ings, statements and judgments of the 
military tribunals and the reviewing and 
confirming authorities of any of the Unit- 
ed Nations, and copies of any document 
or other secondary evidence of the con-- 
tents of any document, if the original is 
not readily available or cannot be = 
duced without delay. The tribunal shall 
afford the opposing party such opportu- 
nity to question the authenticity or pro- 
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bative value of such evidence as in the 
opinion of the tribunal the ends of jys. 
tice require.” (Article VII, Military 
Govt. Ordinance No. 7.) 


The dangers inherent in such liberal 
procedure were offset by the fact that the 
charges were tried by tribunals composed 
of professionally trained lawyers and judges 
rather than before a jury of laymen. Ameri- 
can civilian judges at Nurnberg numbered 
thirty-two. Each of the tribunals was com- 
posed of three judges and in some instances 
a fourth was named as an alternate. The 
functions formerly vested in Mr. Justice 
Jackson were transferred to Brigadier Gen- 
eral Telford Taylor who, as Chief of Coun- 
sel for War Crimes, was responsible for the 
preparation and filing of the indictments 
and the supervision of the prosecution. 
Twelve major trials involving approxi- 
mately one hundred and eighty defendants 
comprised the Nurnberg subsequent pro- 
ceedings. The objective was not to try all 
persons suspected of complicity in war 
crimes but rather to try those persons al- 
leged to be the most responsible in certain 
selected major fields of activity which unit- 
ed to make the Nazi conspiracy effective. 
The trials constituted, therefore, a judi- 
cial inquiry into this alleged responsibility 
on a basis of individual guilt in the light 
of specific evidence applicable to such indi- 
vidual action. 

Each trial is an involved study and it is 
possible here to indicate only the general 
nature of the cases. Three of the trials in- 
volved defendants charged with war crimes, 
crimes against humanity and membership 
in criminal organizations, for activities of 
certain defendants as leaders of Himmler’s 
notorious SS. One of these cases involved 
the group officers commanding the Ein- 
satzgruppen or task forces charged with one 
million murders in the extermination of 
Poles, Jews and Gypsies in occupied eastern 
Europe. The convictions were, in large 
part, based upon official reports and con- 
temporaneous documents setting forth these 
activities of massacre in minute detail. 
Three cases involved important military 
leaders charged with war crimes, crimes 
against humanity and in one of the three 
the crime against peace was involved. One 
trial involved inden of the German medi- 
cal profession who were charged with par- 
ticipation in criminal medical experiments 
upon unwilling victims who were artificial- 
ly infected with pam and other dseases; 
the “Justices” trial involved a determina- 
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tion of the individual responsibility of the 
members of the judiciary and leaders of the 
Nazi Ministry of Justice for the alleged le- 
galizing of murder under the guise of ju- 
dicial decrees. The Tribunal in the Jus- 
tices case described the judiciary and the 
Ministry of Justice in these terms: 

“A nationwide, governmentally organ- 
ized system of cruelty and injustice, in 
violation of the laws of war and of hu- 
manity, and perpetrated in the name of 
law by the authority of the Ministry of 
Justice; and through the instrumentality 
of the courts. The dagger of the Assas- 
sin was concealed beneath the robe of the 
jurist.” 

There were three major cases involving 
prominent industrialists and business men. 
Of these cases the Krupp and Farben cases 
attracted international attention because 
they involved the question of whether the 
Nazi industrialists who collaborated with 
and supported Hitler could be held guilty 
of the crime against peace. On the evidence 
as applied to the defendants the industrial- 
ists were all acquitted of the charge of hav- 
ing participated in the planning, prepara- 
tion, initiation or waging of aggressive war. 
Some of the individual defendants were 
convicted, however, of war crimes and 
crimes against humanity for participation 
in the slave labor program of the Third 
Reich and for war crimes in violation of 
the Hague Convention and Regulations by 
participating in the plunder and economic 
exploitation of industrial facilities in occu- 
pied countries under Nazi dominion. The 
High Command case involved a group of 
high ranking military leaders, staff, army 
and corps commanders. They were like- 
wise acquitted of the charge of participat- 
ing in the crime against peace but here 
again certain of the defendants were con- 
victed of war crimes and crimes against hu- 
manity. The last of the twelve Nurnberg 
cases known as the “Ministries case” will 
probably have reached the stage of final 
judgment when this appears in print. In 
this case, some twenty-one defendants, in- 
cluding high Government officials, diplo- 
mats and officials in Ribbentrop’s office, 
are charged with the commission of crimes 
against peace, war crimes and crimes 
against humanity. The judgment in this 
case, when rendered, will complete the 
Nurnberg trials. 

The substantive offenses that have been 
charged in the Nurnberg trials are defined 
in Control Council Law No. 10 as follows: 
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“1. Each of the following acts is recog- 
nized as a crime: 

(a) Crimes against Peace. Initiation 
of invasions of other countries and wars 
of aggression in violation of internation- 
al laws and treaties, including but not 
limited to planning, preparation, initia- 
tion or waging a war of aggression, or a 
war of violation of international treaties, 
agreements or assurances, or participa- 
tion in a common plan or conspiracy for 
the accomplishment of any of the fore- 
going. 

“(b) War Crimes. Atrocities or of- 
fenses against persons or property con- 
stituting violations of the laws or cus- 
toms of war, including but not limited 
to, murder, ill treatment or deportation 
to slave labour or for any other purpose, 
of civilian population from occupied ter- 
ritory, murder or ill treatment of prison- 
ers of war or persons on the seas, killing 
of hostages, plunder of public or private 
property, wanton destruction of cities, 
towns or villages, or devastation not jus- 
tified by military necessity. 

“(c) Crimes against Humanity. Atroc- 
ities and offenses, including but not lim- 
ited to murder, extermination, enslave- 
ment, deportation, imprisonment, tor- 
ture, rape, or other inhumane acts com- 
mitted against any civilian population, 
or persecutions on political, racial or re- 
ligious grounds whether or not in viola- 
tion of the domestic laws of the country 
where perpetrated. 

““(d) Membership in categories of a 
criminal group or organization declared 
criminal by the International Military 
Tribunal.” 


Concerning the crime against peace, a 
volume of literature revolves around the 
controversy of whether the twelve defend- 
ants convicted of this offense by the Inter- 
national Military Tribunal in the case 
against Goering and the top Nazi leaders 
were victims of ex post facto law. One’s 
conclusion or viewpoint on the ex post facto 
controversy depends in a large measure 
upon one’s underlying philosophy of law 
in general and as to what constitutes inter- 
national law in particular. In the Goering 
case, the International Military Tribunal 
accepted the existence of an international 
common law of crimes. Interpreting the 
similar definition of the crime against 
peace in the Nurnberg charter, the IMT 
decided that planning, preparation, initia- 
tion or waging of aggressive war constitutes 
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a «wy international crime entailing in- 
dividual penal responsibility. Reliance was 
placed —_ the developments between the 
two world wars and principally upon the 
Kellogg-Briand pact outlawing war. From 
this it was concluded that Hitler and his 
close collaborators when they planned and 
launched wars of aggression were bound to 
know they were acting in violation of exist- 
ing international law. Under this view it 
was unimportant that the Pact of Paris did 
not specifically denominate the waging of 
aggressive war as a crime, that no criminal 
penalties were provided or that no tribunal 
previously existed for the enforcement of 
criminal sanctions for violations of the 
Pact. 

To the Nurnberg precedent has now 
been added the decision in the Tokyo case. 
One other case of a conviction of the crime 
against peace was the case of Hermann 
Roechling, a German industrialist, convict- 
ed of “waging” aggressive war by a tribu- 
nal in the French Zone of Occupation. This 
judgment of conviction was reversed by the 
Highest Military Government Court of the 
French Occupation Zone in Germany on 
25 January 1949. This latter decision along 
with the subsequent Nurnberg trials indi- 
cates a marked reluctance on the part of 
the tribunals to extend the concept of the 
crime against peace. At this writing no de- 
fendant has been convicted of this charge 
in the subsequent Nurnberg proceedings. 
The doctrine has been enunciated that the 
concept of complicity in the crime of ag- 
gressive war must be limited to those lead- 
ers in the very highest positions who may 
be said to have ag age ogee in the policy 
decisions resulting in the leading of their 
nation into aggressive war. The concept of 
“waging” aggressive war, with the mass 
guilt that it might imply and the difficulty 
of determining a line of demarcation be- 
tween the guilty and the innocent, was con- 
sidered by the tribunals to pose insuperable 
obstacles in application. Judge Biddle has 
suggested that this concept, applied by the 
International Military Tribunal, is too 
broad and the record in the subsequent 
Nurnberg trials bears out these fears. The 
crime against peace was dealt with most 
conservatively by the tribunals in the sub- 
sequent Nurnberg proceedings. 

Those offenses defined in the Control 
Council Law as war crimes in the narrower 
sense have an accepted basis in interna- 
tional law. These offenses are solidly based 
upon international treaties and customs 
regulating the conduct of war. Difficult 
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questions of interpretation and application 
are involved and there is the constant prob- 
lem of the extent to which the terrible ef. 
ficiency of modern warfare may have served 
to outmode certain aspects of the rules orig- 
inally designed to make warfare more hu- 
mane. Such doctrines as “military neces. 
sity,” “reprisals,” and the mitigating effect 
of “superior orders” present perplexing 
problems. But no greater uncertainties ex. 
ist than those constantly arising in broad 
areas of municipal or national law. Ex post 
jacto application is not present in war 
crimes which fall within the definition of 
that term in this narrower sense. Particu- 
larly is this true with regard to those rules 
designed to protect the persons and prop- 
erty of inhabitants during belligerent occu- 
pation. 

Considerable overlapping exists between 
war crimes in the narrower sense and 
crimes against humanity. War crimes usual- 
ly constitute Crimes against Humanity but 
the converse is not always true. The ques- 
tion of whether criminal responsibility for 
acts against humanity committed prior to 
the actual existence of a state of war such, 
for example, as Nazi atrocities committed 
upon German nationals prior to the war 
raises a serious question. These offenses 
cannot be said to constitute war crimes in 
the narrower sense. The International Mil- 
itary Tribunal, considering this difficulty, 
concluded that Crimes against Humanity 
could be the basis of charges only if com- 
mitted after the outbreak of war or as an 
incident to the entire crime of waging ag- 
gressive war. In the Nurnberg proceedings, 
no defendant has been convicted of Crimes 
against Humanity solely on the basis of 
acts committed prior to the outbreak of 
the war. The Crime against Humanity 
usually involved inhuman acts committed 
in violation of the rights of the inhabitants 
of occupied countries which would be with- 
in the protection of the Hague Regulation 
or otherwise incident to the conduct of war. 
The future of the Crime against Humanity 
in international law is one of great impor- 
tance. Violation of human rights which the 
Declaration of the United Nations seeks to 
protect will usually occur prior to the out- 
break of war and may be done in the name 
of a so-called national law. The same may 
be said of the crime of “genocide.” This is 
an area of the law in which we may expect 
further declaration and codification. The 
Nurnberg tribunals, following the prece- 
dents of the International Military Tribu- 
nal in the Goering case, accepted the Crime 
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against Humanity according to the quoted 
definition. It cannot be said, however, that 
it was actually applied to the full extent 
that the definition would apparently 
warrant. 

It is certain that the twelve judgments 
rendered in the Nurnberg subsequent pro- 
ceedings will have an important bearing 
upon the future development of interna- 
tional penal law. The trials served to focus 
attention upon shortcomings of existing 
international law and a body of valuable 
materials has been collected for the codifier 
of the future. A by-product should be a 
strengthening of a world conception of law 
and the erection of legal standards to which 
the civilized nations of the world may ad- 
here. New impetus will probably be given 
to the movement for the creation of per- 
manent international judicial machinery 
with jurisdiction over international penal 
law. The trials have served the useful pur- 
pose of making available a historical record 
of the criminal wars launched by the Axis 
powers and a record of the major viola- 
tions of international law committed in its 
conduct. 

Objections alleged to be inherent in ju- 
dicial proceedings in which judges from a 
victor nation try defendants from a van- 
quished nation did not detract in the slight- 
est manner from the judicial character of 
the trials or from the fair manner in which 
they were conducted. It might have been 
preferable if all the trials could have been 
conducted before panels of judges selected 
from various nations following the prece- 
dent in the Goering case. Basic rights of 
the defendants were most scrupulously re- 
garded and every consideration was extend- 
ed to the defendants in according them a 
fair trial. Defendants were represented by 
capable German counsel of their own 
choosing. The processes of the Tribunals 
were available and were utilized in obtain- 
ing evidence for the defense. The element 
of surprise was largely eliminated in that 
all captured and other contemporaneous 
documents introduced in evidence were 
made available to the defendants in ad- 
vance of their admission in court. Ade- 
quate opportunity for objection was pro- 
vided and every opportunity was afforded 
for the preparation and presentation of 
counter evidence. The cases were conduct- 
ed in two languages, English and German, 
under a most ingenious system of wire com- 
munication. The language barrier was 
completely eliminated as a simultaneous 
translation could be heard over the ear- 
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phones. Procedure in the Nurnberg trials 
was liberalized to the extent of admitting 
affidavits and hearsay evidence, but the 
‘Tribunals were most careful in the weight 
to be accorded to evidence of that charac- 
ter. Affidavit evidence submitted by the 
prosecution was largely disregarded by the 
Tribunals unless the prosecution could pro- 
duce the affiant for cross-examination or 
unless he could otherwise be made avail- 
able for counter-interrogation by the de- 
fense. 

The judges of the American tribunals at 
Nurnberg exhibited deep concern over pro- 
tecting the rights of the defendants to fair 
trial in accordance with Anglo-American 
concepts. The record bears abundant tes- 
timony of this in numerous rulings favor- 
able to the defense, in the number of ac- 
quittals and in the quality of the judg- 
ments. There was a notable reluctance to 
push judicial development beyond accept- 
ed legal concepts. There was the pervad- 
ing feeling that judge-made law, at the ex- 
pense of the defendants, should not result 
from the proceedings. In fact, in some of 
the cases, out of a desire to be so fair that 
the proceedings could not be subjected to 
any possibele censure or criticism, there was 
a tendency to err in the direction of ac- 
cording a degree of latitude to the defense 
which would go far beyond anything we 
would consider permissible in criminal pro- 
ceedings under Anglo-American law. Ger- 
man counsel were not unwilling to avail 
themselves of this attitude. It will be 
agreed, however, that it was far preferable 
for the Tribunals to be liberal where rights 
of defendants were involved and in view 
of the unusual character of the proceedings 
and the broadened scope of permissible 
inquiry. 

Any impartial study of the Nurnberg 
trials would, in the light of each record, 
impress the reviewer with the judicial fair- 
ness with which the evidence was treated; 
the rigid adherence to the requirement of 
“proof beyond reasonable doubt;” the in- 
sistence upon the concept of individual 
penal responsibility as opposed to any con- 
cept of mass guilt or “guilt by association;” 
the general unwillingness to extend legal 
principles beyond existing international 
law in the ex post facto sense; liberal ap- 
plication of the rule requiring favorable in- 
ferences to be drawn in favor of the de- 
fendant where evidence is conflicting, and, 
numerous substantive and procedural rul- 
ings adverse to theories and contentions 
advanced by the prosecution. 
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Nurnberg has made its unique contribu- 
tion. Out of it should come further devel- 
opment of a world law which will be one 
of the essential constituent elements in 
which civilization in the years ahead must 
make great oe te if we are to have peace 
in the world through supremacy of law 
upon which that peace must be largely 
based. It has been aptly said “The crimes 
these trials have condemned and punished 
were so calculated, so malignant and so dev- 
astating that civilization could not tolerate 
their being ignored because it could not 
survive their being repeated.” The Nurn- 
berg trials complete one sordid chapter in 
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the history of a great Nation. It remains 
to be seen whether mankind can build 
upon such experience and move quickly on 
into an “era in which all offenders against 
international law, whether in peace or in 
war, and whether victor or vanquished may 
be brought to justice” under a re-assertion 
of legal, moral and ethical values different 
from those which motivated the Axis pow- 
ers in that era which, in the name of hu- 
manity, we hope is forever closed. How. 
ever black the outlook may be one may 
seriously ask: Is that too much for civiliza- 
tion to hope for? 


State and Local Public Works Contract Bonds 


By Trowarp G. WELLS 
Contract Claims Attorney, National Surety Corporation 
New York, New York 


HE TERMS of a surety bond covering 
a contract with a state or other local 
ublic body for a public improvement may 
i of little assistance in determining the 
surety’s liability. Many state agencies have 
their own forms of bond but even these 
forms do not express all obligations of the 
surety. The local public body, in many in- 
stances, will accept whatever form of bond 
the local agent submits. In almost all states, 
however, the surety’s obligations are deter- 
mined, not by the expressed terms of the 
contract, but by statutes and case law. 
The various bonds usually fall into one 
or both of two general classifications; one 
to indemnify the public body for the con- 
tractor’s failure to perform the contract, 
and the second, to assure payment for all 
labor and material used in the job. Some 
ublic bodies require a bond covering the 
irst classification, other public bodies re- 
quire a bond, or bonds, covering both. 
The ibility is present that an agent 
might Fel a contractor is not financially 
strong enough to warrant a bond covering 
both ormance and payment obligations, 
but that he would warrant the lesser risk 
of the ormance obligation, and if the 
local public body is willing to — a bond 
covering only the performance obligation, 
the agent will write the bond. The surety 
will find that in forty-four states and the 
District of Columbia, although it had writ- 
ten merely a performance obligation, it is 
also liable for payment of all unpaid labor 


and material used in the job. In these states 
such liability is imposed because state stat- 
utes require bonds covering payment of la- 
bor and material used on the job as well as 
performance of the contract, and the surety 
in fulfilling the contractor’s bond require- 
ments is charged with knowledge of the 
statutes and the statutory payment obliga- 
tion is, therefore, read into the bond issued, 
regardless of its actual wording. The four 
states which have not as yet followed this 
holding or do not have such statutes are 
Kentucky, South Carolina, Virginia and 
Maine. 

The bond issued may have been intend- 
ed, and worded, to cover only payment of 
labor and material used in the job. How- 
ever, in Arkansas,’ Minnesota,’ Mississippi,’ 
Missouri,“ Oregon,’ and Wisconsin,’ the 
surety may be held liable for unpaid pre- 
miums for Workmen’s Compensation In- 
surance. In Arkansas and Missouri it may 
also be liable for unpaid Liability Insur- 
ance premiums and in Arkansas it may also 
have to pay any unpaid bond premiums. 
The surety which finds itself in difficulty 
in Delaware,’ Indiana, Kansas,’ North Da- 


*Ark. Stat, 1947 Title 14-604. 

*Mason’s Minn. Statute 1927 Sec. 9700. 
*Hartford Acc. v. Hewes, 11 SO. (2) 309. 
*Mo. R. S. 1939 Section 3277. 

‘Oregon Compl. Laws 6—Section 98-101. 
"Wisc. Stat, 1947 Sec. 289.16. 

*Warner vs. Schoonmaker 174 Atl. 449. 
‘Southern Surety vs. State 165 N. E. 44. 
*“Lumbermens vs. Underhill 88 Pac. (2) 1107. 
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kota,” Oklahoma,“ New Mexico,” Wash- 
ington,” Pennsylvania,“ Texas," Georgia,” 
Kentucky,” or Massachusetts” can avail it- 
self of cases in those states holding that 
such unpaid premiums are not labor or ma- 
terial and are not covered by the payment 
bond. 

Mississippi, by statute, makes the pay- 
ment of local and state taxes, licenses, as- 
sessments and contributions a bond obli- 
gation although taxes are not usually con- 
sidered a payment bond obligation. 

The surety’s payment liability is usually 
limited to the amount of the unpaid labor 
or material account, but the surety may 
find itself forced to pay attorney fees, inter- 
est or damages in five states, if the claim- 
ant brings suit against the surety. A sixth 
state, Alabama, allows the successful claim- 
ant, in addition to his claim, a reasonable 
attorney's fee together with interest on such 
claim from the date of notice to the surety, 
if the surety fails to pay the claim in full 
within 45 days after claimant mails notice 
to the surety.” In California the public 
works act provides for award of reasonable 
attorney's fees as costs.” Louisiana allows a 
successful claimant 10% of his claim as at- 
torney’s fees if he waits 30 days after mak- 
ing demand on the surety before institut- 
ing suit against the surety.” A Missouri 
statute allows a successful claimant his at- 
torney’s fee plus damages not to exceed 
10%, of the claim if the surety had vexa- 
tiously refused to pay.” New Jersey allows 
a claimant interest on his claim from the 
time claimant may file suit against the 
surety, even though the amount recovered 
is less than the amount claimed.™ In Penn- 
sylvania a claimant was allowed 6% inter- 
est from the date the money sued for be- 
came due.” 

The majority of payment bonds cover 
labor and material used in the performance 


*N. D. Workmen's vs. Podgett 209 N. W, 388. 

“Employer's Liability vs. Cannon 49 Pac. (2) 103. 

“Anderson vs. U. S. F. & G. 104 P. (2) 960. 

*Maryland Casualty vs. City of Seattle 118 P, (2) 
416. 
“Comm. vs. Fidelity & Deposit 50 Atl. (2d) 211. 

*Knox vs. Ball 191 S. W. (2d) 17. 

“Seibels vs. Nat. Sur. 11 S. E. (2d) 705, 

“In re. Zaepfels 49 Fed, Supp. 709. 

“Bay State vs. Ellis 126 N. E. 468, Foster vs. 
D'Amore 50 N. E. (2d) 89. 

*1942 Mississippi Code—section 9014-01, 
Amend, 

*Code of Ala. 1940 Title 50 Section 16. 

*Cal. Gov. Code Sec. 4207 Code of C. P. 

*Louisiana General Stat. Set. 5130. 

*Missouri Stat. Section 6040 R. S. 1939. 

“Monahan vs. Seaboard 18 Atl, (2) 40. 

*Otis Elev. vs. American Surety 41 N. E. (2) 987. 
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of the contract. However, what constitutes 
such labor or material is subject to various 
interpretations among the different states. 
Claims for lumber used for forms have been 
held covered, not covered or covered for 
value of depreciation, in the various states. 
States holding form lumber to be covered 
by bond are Arkansas,” Kentucky,” Mary- 
land,* Michigan,” Ohio,” Oklahoma,” and 
Wyoming.” States holding such claims not 
covered are Arizona,” Delaware,“ and Tex- 
as.” A Massachusetts statute allows recov- 
ery to the extent of the purchase price less 
fair salvage value.” Other items which are 
held covered in some states and not cov- 
ered in other states are: clothing and gro- 
ceries for employees, major repairs to equip- 
ment, minor repairs to equipment, purchase 
of small tools, royalties, temporary pipe, 
tobacco for employees, scaffolding, cost of 
sharpening drills, money ee nd 
ment of equipment parts, services of pub- 
lic utilities, tires, rental of equipment, and 
medical supplies. 

It would seem fair that the surety be al- 
lowed a reasonable time to investigate a 
claim before being subject to litigation. 
Sixteen states and the District of Columbia 
make such provision. New Mexico pre- 
cludes suit until 45 days after notice to the 
surety, Alabama 45 days, Ohio 60 days and 
Indiana 60 days on highway contracts. The 
District of Columbia, Mississippi, South 
Dakota and Utah require a claimant to 
wait until six months after completion if 
the public body has not instituted suit dur- 
ing that time. Georgia, Idaho and Rhode 
Island have similar 90 day requirements. 
Nevada provides that the action cannot be 
tried until 90 days after completion. Penn- 
sylvania prohibits action until 90 days have 
elapsed since the furnishing of the labor 
or material and Connecticut 60 days. New 
Jersey prohibits action until 80 days after 
acceptance of the public work, Louisiana 
45 days. North Carolina bars suit on the 
bond before the project has been complet- 
ed. No such limitations were found in the 
remaining 32 states. However, the majori- 
ty of the states have statutes requiring no- 


*Arkansas Statues 1947 Title 14-604. 

*Chas. Cannell vs. D. & S. Mill, 156 S$. W. (2) 170. 
*F. & D. vs. Mattingly 4 Atl. (2) 447. 

*Mich. 3 Comp. Laws 1929 Sec. 13136. 

*Page’s Ohio Gen. Code Sec. 8324-1 eff. 9/1/47. 
™Tway vs. Thompson 16 Pac. (2) 76. 
“Shoshoni vs. F. & D. 24 Pac. (2) 690, 

“Nat. Sur. vs. Arizona Groc. 259 Pac. 404. 
“Board vs. Aetna 159 Atl. 367. 

*So. Sur. vs, Callaghan 283 S. W. 1098. 

*Mass. Acts. 1938 Chapter 361. 
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tice to the surety directly, or indirectly by 
notice to the principal or the obligee as a 
condition precedent to a suit on the bond. 
Most of these statutes require that the 
claimant furnish notice to the surety or 
obligee or the principal within a designat- 
ed period after completion or final accept- 
ance or the last furnishing of material or 
labor to the job. States requiring notice to 
the obligee within a given time after com- 
pletion or acceptance are Montana, Ne- 
vada and Washington 30 days, Illinois and 
Rhode Island 60 days, Idaho, Minnesota, 
Tennessee and Virginia 90 days and Ore- 
gon six months. Indiana requires such no- 
tice within 60 days on public contracts 
other than for highway, road and bridge 
contracts. States requiring such notice 
within a stated time after the last furnish- 
ing of materials are Massachusetts 60 days, 
New Hampshire, New Mexico, Texas and 
Vermont 90 days. 

States requiring notice to the surety with- 
in a stated time after completion or accept- 
ance are New Jersey 80 days, Ohio 90 days 
and Alabama 45 days. New York requires 
that notice of lien be filed within 30 days 
of acceptance of the project. North Caro- 
lina requires notice to principal and surety 
within six months of completion on high- 
way contracts. Indiana allows one yeaf from 
acceptance for filing notice of claim with 
the surety on highway, road and bridge 
contracts. No provisions requiring notice 
to the surety or principal or obligee prior 
to suit on the bond were found in the other 
27 states and the District of Columbia. 

The surety is also interested in how long 
a period of time the bond can be subject 
to suit for unpaid labor and material. Ken- 
tucky allows 15 years if there is no time 
limitation in the bond, and most contract 
bonds contain no limitation. Oregon ai- 
lows two years after the last furnishing of 
material, and North Carolina three years 
after completion of the project. T'wenty- 
two states and the District of Columbia 
have a one-year period. In some of these 
states the year runs from final settlement. 
In others it runs from completion of the 
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project. In others it runs from the filing 
of notice of unpaid claims. The 22 states 
having such one-year period are: Alabama, 
Connecticut, Georgia, Kansas, Maryland, 
Massachusetts, Michigan, Minnesota, Mis. 
sissippi, New Hampshire, New Jersey, New 
Mexico, Ohio, Pennsylvania, Rhode Island, 
South Dakota, Texas, Utah, Vermont, Vir- 
ginia, Wisconsin and Wyoming. States hay- 
ing a similar six-months provision are: Ar- 
kansas, Idaho, Illinois, lowa, Nevada on 
highway contracts (on other public works 
90 days), New York, North Dakota, Okla- 
homa, and Tennessee. Indiana allows 18 
months and California 8 months. Arizona 
allows 90 days of filing claim with repre- 
sentative of obligee, which notice must have 
been filed within 90 days of acceptance of 
the project. Colorado allows 90 days from 
date of final settlement. No time limita- 
tion other than the statute of limitations 
on contract actions were found in the ten 
other states. 

A few states require the obligee to pub- 
lish notice of intention to make final pay- 
ment in local newspapers before making 
final payment. This affords the surety 
some further protection to the extent of 
the amount of the final payment. States 
having such provision are: Alabama, Colo- 
rado, Idaho, Nevada, Tennessee and Wy- 
oming. Some states require the obligee to 
withhold from the Tinal payment an 
amount to cover any notice of unpaid bills 
filed with it. Such states are: Alabama, 
Illinois, Iowa, Nevada, New Hampshire, 
New Jersey, Tennessee, Texas, Washing- 
ton, Wisconsin and Wyoming. 

Thus the surety in its efforts to furnish 
contractors with their bond needs on state 
and local improvement contracts finds its 
liabilities vary according to the state in 
which the job is to be performed. Even 
the amount of its bond differs. Thirteen 
states have no state statutes fixing the 
amount of the bond, or bonds, required. 
The other states have requirements varying 
from at least 25% of the contract price in 
Nevada to 150% of the contract price in 
road and bridge contracts in Indiana. 
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Report of Accident and Disability Insurance Committee 


T THE 1948 meeting of the Associa; 
A tion at San Francisco this Committee, 
in cooperation with the Life Insurance 
Committee, and the Workmen’s Compen- 
sation Committee presented an open forum 
which covered most points of legal interest 
in this field. That forum covered the trend 
of decisions determining what constitutes 
total disability, in life, health and accident 
policies, and considered the effect of such 
decisions on the rehabilitation of the per- 
sons disabled. 

As that forum, and the 1948 report of the 
Committee, covered about all of the legal 
problems arising in the field of law within 
the scope of this Committee, we can see no 
purpose in embarking on the more techni- 
cal defenses involving the nature of proof 
and the time for filing claims. We propose 
to discuss some of the recent decisions 
which have come to our attention since the 
date of the last meeting and by that means 
to bring the previous report up to date. 
Secondly, we will discuss some unusual pro- 
posed legislation in this field and, thirdly 
we have a comment on the acquisition ol 
accident insurance on the life of another. 

In so far as your committee has been able 
to determine, there have been no decisions 
on this subject reversing previously cited 
cases. 

The 1948 report called attention to the 
relatively few psychiatric disability cases in 
which physical disability was caused by psy- 
chological conditions. ‘The case of Mutual 
Life Insurance Company of New York vw. 
Frost, 164 Fed. 2nd 542 (1947) was cited. 

A somewhat similar question was in- 
volved in the Mutual Life Insurance Com- 
pany v. Grove, Tennessee Court of Appeals, 
Middle Section Nashville, February 28, 
1948, 12 CCH Life Cases 1145. A disabili- 
ty policy had been issued to the plaintiff 
in 1924 when he was 18 years of age and 
provided for monthly payments, in the 
event he became totally or permanently dis- 
abled by bodily injury or disease. In Oc- 
tober, 1937, after the policy had been in 
force for 13 years, the plaintiff received a 
serious injury as a result of a horse rearing 
up and falling backwards upon him. The 
defendant made payments to the plaintiff 
until November, 1946, at which time it dis- 
continued payments claiming that the dis- 
ability caused by the fall off the horse had 
lasted only a year or two, and that pay- 


ments had been continued only under the 
mistaken belief that the epilepsy suffered 
by the plaintiff was caused by the accident. 
The plaintiff argued that the bodily injury 
resulting from the accident caused the epi- 
lepsy, or if the epilepsy was previously pres- 
ent in a mild form, it was aggravated or 
increased by the injury; that the disability 
of epilepsy was a bodily injury or disease 
such as is covered by the policy and is a 
mental or nervous condition as well as a 
serious physical or bodily injury or disease 
which arose from or was caused by this fall; 
that epilepsy affects both the mind and the 
body in that it causes bodily or muscular 
spasms or convulsions. The plaintiff testi- 
fied that he was incapacitated from doing 
the ordinary work on his farm and intro- 
duced medical evidence to prove this fact. 
The court refused to direct a verdict for 
the defendant and the jury found for the 
plainuff. The Supreme Court of Tennes- 
see affirmed the trial court. 

Another interesting case involving men- 
tal disability is Valle, Adm. v. U. 8. A. U.S. 
Dist. Ct. New York, May 7, 1948, 13 CCH 
Life Cases 284. The administrator of the 
deceased estate sought to collect total and 
permanent disability benefits under a war 
risk insurance policy issued to the deceased 
while he was a soldier in World War I. The 
assured was honorably discharged in No- 
vember, 1918. The war risk policy on which 
he made his last payment in 1918 lapsed 
on January 31, 1919. The question was 
whether the insured had become totally 
and permanently disabled while in the mil- 
itary service. The defendants proved that 
the deceased had been gainfully employed 
as a kitchen helper in a hospital from July 
30, 1920, to January 10, 1921, and intermit- 
tently from 1925 to 1928. Considering that 
testimony, the court held that the evidence 
failed to establish that the plaintiff's dece- 
dent had become permanently and totally 
disabled as a result of mental disease while 
in the service before the war risk policy 
lapsed January 31, 1919. A psychiatrist tes- 
tified in answer to hypothetical question 
by plaintiff's counsel that the plaintiff was 
disabled in December, 1918. ‘The Court re- 
ferred to the testimony of the psychiatrist 
as “long range retroactive diagnosis.” 

What Is Total Disability? 

There have been a number of decisions 

on policies involving the extent of disabil- 
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ity. There are two types of disability 
clauses. The first provides that the assured 
must be disabled from engaging in his own 
occupation and this is referred to as “occu- 
pational” disability clause. The second pro- 
vides that he must be disabled from any 
occupation or prevented from dding any 
business for wages or profit and this is 
called the “general” disability clause. 


The case of Travelers Insurance Com- 
pany v. Hill, 46 SE 2nd 755 Georgia (1948) 
was cited in the previous report. That case 
followed the rule that total disability does 
not mean absolute helplessness, but means 
an inability to perform any occupation for 
which he is qualified mentally or physical- 
ly, and by which he can make his liveli- 
hood. This rule is followed in DeSoto Life 
Insurance Company v. Jeffett, 207 SW 2nd 
743, the Supreme Court of Arkansas (Feb. 
2, 1948). Here the plaintiff brought a se- 
ries of actions to enforce claims under his 
occupational disability policy. Dr. W. F. 
ao who was a dentist, sued the DeSoto 

ife Insurance Company to recover month- 
ly indemnity for total disability for a cer- 
tain period of time under a health and ac- 
cident insurance policy. The plaintiff had 
sustained an injury to the right side of his 
face, which he claimed caused his eyes to 
water and his vision to blur. The plain- 
tiff’s medical witnesses said that he could 
not practice dentistry. The defendant's doc- 
tors said that he could do all, or a part of 
his duties. The question was whether or 
not he was totally incapacitated as to his 
profession. Previously, the plaintiff had ob- 
tained a judgment against the company on 
November 14, 1945, under the terms of 
which he was paid for total disability to 
that date. In the present case, the Court 
allowed the plaintiff to recover judgment 
against the defendant company for indem- 
nity for total disability. Thus, a series of 
actions may be brought to enforce claims 
under Health and Accident Policies, and 
the mere fact that the plaintiff obtained 
a judgment as to one period of time, does 
not bar subsequent actions as to future pe- 
riods of disability. The Court further said 
that the introduction of the complaint and 
judgment in the former action gave rise to 
a rebuttable presumption that total disabil- 
ity continued in the future and shifted the 
burden of proof to the company to go for- 
ward and show by preponderance of the 
evidence that total disability no longer 
existed. This the company was unable to 
do, so the court awarded judgment to the 
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_ for total disability as demanded 
y the complaint. 

The Tennessee Court of Appeals had be. 
fore it a case involving the ability to en. 
gage in other occupations under a Health 
and Accident Policy. This was Couch vy, 
Equitable Life Assurance Society of the 
United States and was dated January 14, 
1949, 113 CCH Life Cases 5655. The plain. 
tiff attempted to recover disability benefits 
under a group insurance certificate, the 

oup insurance having been afforded by 

is employer. He claimed that he suffered 
from the occupational disease of silicosis 
and that he was permanently and totally 
disabled from engaging in any occupation, 
or from performing any kind of work for 
compensation or financial gain. The plain- 
tiff worked for a carbon company for six 
years, during which time he was employed 
as a miner. On May 22, 1945, he was forced 
to quit his job because of his health. He 
was short winded, his lungs hurt, particu- 
larly when he had a cold and he became ex- 
hausted easily when he tried to do anything. 
His family shivsicias stated that he was suf- 
fering from the first stage of silicosis, and 
that he was totally and permanently dis- 
abled. On the other hand, four doctors 
who examined the plaintiff for the insur- 
ance company testified that if the plaintiff 
suffered from silicosis, it was merely the 
beginning stage and that he could perform 
other manual labor and engage in an oc- 
cupation of a less strenuous nature without 
injury to himself. The policy involved the 
“General” disability clause. The Court held 
for the defendant Insurance Company, and 
stated that the plaintiff had failed to sus- 
tain his burden of proof that he was unable 
to perform any work whatsoever. This ap- 
pears to be a strict interpretation of the 
disability clause. 

Another case which holds that a jury 
question is presented as to the plaintiff's 
condition, is Mellinger v. Prudential Insur- 
ance Company, 322 Mich. 569, 34 NW 2nd 
450. The policy provided that if the as- 
sured, who was a property manager, be- 
came totally disabled before he was 60 years 
of age from any cause whatsoever to such 
an extent that he was rendered wholly and 
continuously and permanently unable to 
engage in any occupation or perform any 
work of any kind for financial value, he 
would then be released from all further 


premium payments, and also should receive 
each month during his lifetime one per 
cent of the face value of all of his policies. 
He claimed that in March, just nine months 
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before he became 60, that he became so dis- 
abled because of atrophy of his weakened 
left leg, that he could not continue his busi- 
ness activities. The defendants proved that 
the plaintiff's business was being carried 
on, by others, apparently on the advice and 
guidance of the assured. The jury refused 
to find that he was disabled prior to reach- 
ing 60, but found that he was disabled after 
he reached 60, and gave him a refund of 
the premiums which he had paid after that 
date. The plaintiff appealed, but the Su- 
preme Court held that the instructions of 
the Court as to total and permanent dis- 
ability were correct, and that a jury ques- 
tion was presented as to disability. 

In another case with reference to extend- 
ed disability, 26 So. 2nd 706 Williams v. 
Washington National Life Insurance Com- 
pany, Court of Appeals of Louisiana Sec- 
ond Circuit (June 20, 1946) the assured 
became ill on November 27, 1944, and en- 
dorsed a check in payment of disability on 
December 12, 1944. There was a release 
printed on the back of this check, which 
provided that endorsement would termi- 
nate total disability payments. The Com- 
pany thereafter stopped payment, .nd the 
plaintiff claimed to have been continuously 
disabled from November 27, 1944, to the 
date of the trial. The Court held that this 
claim was the result of an after thought on 
the part of the plaintiff inspired by the ter- 
mination of payments, and the recovery 
was denied. The plaintiff claimed that she 
did not know, when she endorsed the 
check, that she was signing a complete re- 
lease as to this claim. The Court followed 
a rather strict rule in citing this case. Con- 
sidering the evidence, the Court held that 
the plaintiff had presented numerous 
claims to the company in the past and was 
familiar with the forms of the company and 
could not have been mistaken in signing 
this final release. 

In another case, a claim for total disabil- 
ity was rebutted by proof of employment 
during that period. This is the case of 
Jordan v. Hartford A. & I. Insurance Com- 
pany, 77 Fed. Sup. 817, November, 1948. 
In that case, the assured, at the time he 
sustained injury on which the claim was 
based, was in the military service. It was 
contended by the plaintiff that he was to- 
tally disabled. The defendant proved that 
the insured was in the military service as 
an officer during the entire time which he 
claimed to have been disabled. The Court 
held that the admission by the insured of 
such employment was inconsistent with 
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such contention that he was totally disabled 
from performing any and every duty per- 
taining to his occupation of salesman in 
which he was engaged prior to his military 
service. Another interesting angle on this 
case was the fact that the insured waited 
four years before making claim at which 
time the company furnished him with 
proofs of loss and then had a physical ex- 
amination. After this the company de- 
clined coverage because of the delay on the 
part of the insured in making claim. The 
Court overruled the Company's objection 
and held that the furnishing of proofs of 
loss and having a physical examination 
constituted a waiver. 


A most unusual question was brought up 
in Aleksich, Admx. v. Mutual Ben. Healt 
and Accident Insurance, 13 CCH Life Cases 
368, U. S. District Court Montana (August, 
1948). Under the terms of an accident pol- 
icy providing indemnity for 24 months for 
loss of time caused by bodily injury sus- 
tained by accidental means, the plaintiffs 
brought an action for loss of time after the 
assured died as a result of accidental in- 
juries. The plaintiff who was the wife of 
the assured, alleged his life expectancy was 
60.5 years and that he would have con- 
tinued to receive compensation for his work 
had he lived. Action was first brought in 
State Court, 164 PA 2nd 364, in which it 
was held that there was no agreement of 
indemnity against or a promise of reim- 
bursement for death or for loss of time re- 
sulting from death and that the contract 
contemplated that the benefits would be 
available only to the assured during the 
continuance of his disability, and while he 
was alive to receive them. The State Court 
further held that the wife was not the prop- 
er party plaintiff, and that the cause of ac- 
tion, if any, passed to his estate. Accord- 
ingly action was brought in U. S. District 
Court. The Federal Court held that it was 
bound by the State Court holding, and dis- 
missed the action. 


A number of cases have come up under 
Group Insurance Contracts, wherein the 
plaintiff suffered disability or death after 
the termination of employment. One of 
these cases was recently decided by the Su- 
preme Court of Arkansas, Doles v. Metro- 
politan Life Insurance Company, 216 SW 
2nd 382. In this case the deceased was 
working for an employer that carried group 
insurance on its employees. On October 30, 
1943, the deceased ceased working for her 
employer. The records indicated that the 
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employment was terminated because of a 
reduction in the number of employees, 
whereas the plaintiff's witnesses testified 
that the insured stopped working because 
she was disabled. Death occurred on March 
3, 1944, and the beneficiary brought suit 
claiming that a group certificate was in 
force at the time of the insured’s death. 
There was a provision in the policy to the 
effect that insurance would cease in case 
of termination of employment for any rea- 
son whatsoever. The Court held it was im- 
material whether the Company dispensed 
with the insured’s services because of her 
physical condition, or because of a reduc- 
tion in the working staff. A letter written 
by the employer was introduced into evi- 
dence, which letter was dated November 
23, 1944. It stated that the group policy 
had been increased, and although it was 
written within the 3l-day period within 
which the insured could have converted her 
group insurance to some form of permanent 
disability, if she had made application, it 
afforded no evidence that coverage of the 
group policy continued past that date. The 
Supreme Court affirmed the judgment of 
the trial court for the defendant. 


Proposed Legislation 


Commenting further on this case, we find 
a number of bills have been introduced in 
the various legislatures, seeking to extend 
the coverage of group insurance, to a pe- 
riod after the assured has left his employ- 
ment. One such bill introduced before the 
Wisconsin Legislature provided that the 
cancellation of insurance protection of an 
employee because of going on a strike, 
lockout, or work stoppage shall not become 
effective until thirty : after notice there- 
of in writing, including a statement of the 
amount of premium payable on such insur- 
ance is delivered to the employee or mailed 
to his last known address. If within such 
thirty-day period the Union, or the em- 
ployee shall pay the —— shown on the 
notice to be due, and shall keep subsequent 
premiums paid as they become due, such 
insurance protection shall continue in full 
force and effect during the period of such 
strike, lockout or work stoppage. Although 
we have not had the opportunity to check 
the bills in all other states, we are advised 
that numerous bills of this nature have 
been introduced. 

In the field of legislation, a number of 
bills have been introduced in State Legis- 
latures, for the purpose of providing Acci- 
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dent and Health coverage for injuries and 
illnesses not occurring on the job. Five 
states have now adopted such laws, namely, 
California, New Jersey, Rhode Island, 
Washington and New York. There is a bil] 
of this kind before the Wisconsin Legisla- 
ture, but it does not appear that it will be 
passed. 

Some of these laws seek to provide coy- 
erage through a State Fund, and tie this 
coverage to workmen’s compensation, rath- 
er than to unemployment insurance. In 
New York, the law provides an employer 
may furnish the required protection to em- 
ployees either through self insurance, an 
insurance company, or through the state 
fund. Most of these laws provide for pay- 
ment of a percentage of the weekly earn- 
ings, with a maximum of stated number of 
weeks for an illness. A number of these laws 
also provide for payment of complete med- 
ical and hospital expenses at a fixed rate 
by the insuring agency, whether it be a 
company or state fund. 


Accident Insurance on the Life of Another 


An interesting problem is being present- 
ed to accident and health, and life insurance 
companies with regard to the ownership of 
the proceeds of life insurance both under 
straight life insurance policies and under 
high principal sum accident and health wi 
icies. The results sought to be accomplished 
are to avoid or minimize the Federal Estate 
Tax and usually involve a procedure where- 
by the ownership of the policy is fixed in a 
person other than the person whose life is 
insured. 


The solution of the problem varies with 
the individual cases, each of which must be 
viewed in the light of all the surrounding 
circumstances. In each case, however, there 
are three points which must be covered if 
the proceeds of the policy are not to be 
taxed in the estate of the insured: 

1. The beneficiary under the policy must 
be other than the estate of the insured; 

2. The premiums must not be paid by 
the insured, directly or indirectly; 

3. The person whose life is insured must 
be divested of all incidents or ownership 
and the absolute ownership of the policy 
must be vested in some other person. 

A method of covering these three points 
frequently used, in the case of accident and 
health policies, is an endorsement to the 
policy setting forth the facts as to payments 
of premium, ownership, and so forth. 
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The problem is much more complicated 
in life insurance policies and here a sep- 
arate policy is frequently used. The differ- 
ence in approach stems largely from the 
difference in the two types of contracts and 
the different standard provisions applicable 
to each. 

There is little case law on the subject. 
The above practice is not fixed and is sub- 
ject to modification as litigation on the 
subject may develop. 

In the past year there does not appear to 
have been very much litigation in the 
Health and Accident field, where questions 
of law were involved. The greater number 
of cases involved technical questions such 
as proof and matters of evidence. We trust 
that the above report will bring this sub- 
ject up to date. We have not attempted to 
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cite all of the cases on this point, but just 
those of special interest. 
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Preliminary Report of Admiralty Insurance Committee 


HE ADMIRALTY INSURANCE 
COMMITTEE, new in the Association 
this year, has been unable to hold a formal 
meeting or to have the benefit of personal 
discussions of matters within the scope of its 
activities. Thus, the exchange of views 
among the committee members has been 
necessarily limited to correspondence. 
Due to the need of advancing the date 
of the annual meeting, your committee 
finds itself presently unable to submit a 
full report on the subjects considered. At 
this time we therefore submit the following 
preliminary report dealing with two sub- 
jects of interest to those engaged in the ad- 
miralty and marine insurance practice. 


I. 


Some effects of Revised Title 28, U. S. 
Code, on the admiralty practice. 
(a) Depositions de bene esse. 


Since the effective date of Revised Title 
28, U. S. Code (September 1, 1948), many 
interested in the admiralty practice have 
expressed concern over the effect of this 
revision upon the right to take depositions 
de bene esse (R. S. §§863, 864, 865, former- 
ly 28, U. S. Code, old §§639, 640 and 641). 

The de bene esse statutes were not re- 
enacted or otherwise included in the new 
Title 28, U. S. Code, nor were they express- 
ly repealed thereby. Since the revision of 
Title 28 contains no general repeal pro- 
visions, it is believed that the de bene esse 


statutes are still in full force and effect al- 
though no longer restated in the U. S. Code. 
(b) Discovery Depositions in Admiralty. 

There are many who would like to see 
the admiralty procedure in connection with 
discovery depositions broadened to the ex- 
tent now authorized in connection with 
similar depositions under Federal Civil 
Practice Rules. This subject has been 
somewhat controversial and until your com- 
mittee has an opportunity of personally dis- 
cussing the matter at the annual meeting, 
we make no recommendations with respect 
thereto. 

(c) Are Jones Act cases now removable? 

The Jones Act, Title 46 U. S. Code, $688, 
which incorporates the Federal Employers 
Liability Act, Title 45 U. S. Code, §56, b 
reference, is believed to have been amend- 
ed in a manner which may now permit 

ones Act cases to be removable. Title 45, 

. 8. Code, §56, prior to its amendment by 
the Act of June 25, 1948, provided: “The 
jurisdiction of the courts of the United 
States under this Act shall be concurrent 
with that of the courts of the several states, 
and no case arising under this chapter and 
brought in any state court of competent ju- 
risdiction shall be removed to any court of 
the United States.” 

The italicized portion of the former Act 
has now been repealed and the present 
Title 45, U. S. Code, §56, reads simply as 
follows: 





Page 240 


“The jurisdiction of the courts of the 
United States under this Act shall be con- 
current with that of the courts of the 
several states.” 


Revised Title 28, U. S. Code, §1445, 
would seem to limit the prohibition against 
removal of actions thereunder to suits 
against “a railroad,” and the prohibition 
against removal should therefore not be ap- 
plicable to a ship owner sued under the 
provisions of the Jones Act. 

(d) Time for appeals in admiralty; Neces- 
sity for an “allowance” of admiralty 


appeals. 

Revised Title 28, U. S. Code, §§2107 and 
1292 (replacing repealed Title 28, U. S. 
Code, $250 (final decrees) and §227 (inter- 
locutory decrees), now fix the time for all 
admiralty appeals from either final or in- 
terlocutory decrees at 90 days from the en- 
try of an order, judgment or decree from 
which the appeal is taken. This time may 
be extended not exceeding 30 days upon a 
showing of “excusable neglect based on fail- 
ure of a party to learn of the entry of an 
order, judgment or decree.” 

The “allowance” of an admiralty appeal 


ua Oe District Court is no longer required. 


e prior practice of requiring such an al- 
lowance was predicated upon the provi- 
sions of Title 38 U. S. Code, $868 which has 
been expressly repealed. Many admiralty 
practitioners, out of an abundance of pre- 
caution and until an authoritative court 
decision on the subject, have continued in 
the practice of securing an “allowance” of 
an appeal, although it is doubted if the 
courts have any present authority to make 
such an “allowance.” 

The full effect of the revision of Title 28 
has been thoroughly considered and dealt 
with by the Maritime Law Association of 
the United States through its special com- 
mittee ably guided by Arnold W. Knauth, 
Esquire, of New York as Chairman. The 
findings and report of that committee are 
available in Maritime Law Association Doc- 
uments Nos. 322 (October, 1948), 326 (No- 
vember, 1948), and 328 (April, 1949). These 
reports cover the subject so thoroughly that 
no further comment is appropriate. It is 
recommended that these documents be care- 
fully studied by those interested. 


Il. 


Recent decisions concerning the right of 
seamen to “maintenance and cure.” 

Since the decisions of the Supreme Court 
in Calmar Steamship Company vs. Taylor 
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(303 U. S. 525) and Aguilar vs. Standard 
Oil Co., (318 U. S. 724), the lower courts 
have apparently found it advisable to 
broaden the benefits of “maintenance and 
cure” afforded to seamen who shall be in- 
jured or fall sick in the “service of the ves. 
sel.” As examples, see Korstinen vs. Ameri- 
can Export Lines, 1948 A.M.C. 1464, Kable 
us. U. S. (CCA 2, 169 Fed. (2d) 90), and 
Smith vs. U. S., CCA4, (167 Fed. (2d) 550.) 

In its decision in the Calmar case, which 
involved maintenance and cure for an in- 
curable disease which manifested itself 
during a seaman’s employment but was not 
caused thereby, the court held that the ship- 
owner’s liability for maintenance and cure 
ended when the seaman was cured as far 
as possible, and specifically reserved the 
question of whether or not a different rule 
would apply if an incapacity arose from 
the seaman’s employment. 

This question so reserved was considered 
by the Supreme Court in the recent case of 
William Farrel, Petitioner, vs. United 
States of America, et al, No. 267, October 
term, 1948, decided April 4, 1949 (unavail- 
able in official reports), the facts of which 
may be briefly summarized as follows: 

Petitioner, a seaman, brought suit in ad- 
miralty to recover damages under the Jones 
Act and maintenance, cure and wages un- 
der maritime law. The issue of negligence 
was decided against the seaman in both low- 
er courts and was abandoned in the Su- 

reme Court, leaving only the issues involv- 
ing maintenance, cure and wages. 

The claimant, a member of the crew of 
the merchant vessel SS JAMES E. HAVI- 


LAND docked at Palmero, Sicily, sustained 


serious injuries resulting in his total and 
permanent blindness together with post- 
traumatic convulsions of increasing fre- 
quency but without the possibility of ulti- 
mate cure. Further medical care was found 
to be required to ease recurring attacks of 
headaches and epileptic convulsions. 

The injuries were sustained while the sea- 
man was returning to his ship (having over- 
stayed shore leave) and as a consequence of 
his falling a considerable distance into a 
drydock located approximately one mile 
from where the ship was moored. The ques- 
tion involved is stated by the Court: 


“The court below concluded that the 
duty of a shipowner to furnish main- 
tenance and cure does not extend beyond 
the time when the maximum cure pos- 
sible has been effected. Petitioner con- 
tends that he is entitled to maintenance 
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as long as he is disabled, which in this 
case is for life.” 


In a 5-4 decision, the majority opinion 
having been written by Mr. Justice Jackson, 
the court affirmed the views of the lower 
court and, after reviewing its previous deci- 
sions, including the Calmar and Aguilar 
cases, held that the seaman’s right to main- 
tenance and cure, whether occasioned by 
disease manifesting itself during the em- 
ployment or by injuries caused by the em- 
ployment, extends only until such time, be- 
yond the end of the voyage, as cure is pos- 
sible. Thus the court filled in the gap left 
by its decision in the Calmar case and thus 
puts to rest the question involved therein. 


In concluding this preliminary report, 
your Committee is pleased to announce 
that one of its members, Mr. Denman 
Moody, is preparing an article dealing with 
a subject of special interest to counsel en- 
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gaged in the maritime practice, namely, the 
“Conflict and overlapping jurisdictions of 
the State Workmen’s Compensation Acts, 
the Longshoremen’s and Harbor Workers’ 
Compensation Act, and the Jones Act.” 
This paper will be submitted for publica- 
tion in a subsequent issue of the aman 
Respectfully submitted, 


STANLEY B. Lone, Chairman 
GerorceE E. BEEcHWwoop 
LAMAR CECIL 
WALTER HUMKEY 
RICHARD B. MonTGOMERY, JR. 
L. DENMAN Moopy 
W. R. McKetvey 
PeTer REED 
. H. SKEEN 
HILIP C. STERRY 
Morris E. WHITE 
W. H. Waite 
CLaupE E. WAKEFIELD 
J. Harry LaBrum, Ex-Officio. 


Report of the Aviation Law Committee 


HE 1948 Report of this Committee, 
from the eloquent pen of former 
Chairman Forrest Betts, dealt at consider- 
able length with the tendency just before 
and since World War II, of certain lawyers 
to substitute code or statutory law for the 
established common law in respect of avia- 
tion. 

The particular object of the discussion, 
even though it was not confined to any spe- 
cific law, was a model “Uniform Aviation 
Liability Act” then being proposed for state 
adoption by the Committee on Uniform 
Aeronautical Code of the Commission on 
Uniform State Laws. While our Associa- 
tion was meeting in San Francisco, the 
Commission was meeting in Seattle. I am 
glad to report that the Aeronautical Code 
Committee did not ask gg of the law 
it had proposed and which was y ogy in 
our 1948 Report, but did ask that it be 
continued as a Committee in order to draft 
another law which would impose presumed 
liability and permit an affirmative defense. 
While such a law would be equally unde- 
sirable for many reasons, including arbi- 
trarily setting aside the protection of our 
common law to all parties concerned, it 
will at least offer some improvement over 
the previous law. 

While temporarily quiescent so far as 


“Uniform” state legislation is concerned, 
the apparent determination of the Commit- 
tee to impose some sort of law on aviation 
illustrates the tenacity of those who insist 
upon setting aviation apart from its com- 
peting forms of transportation by imposing 
upon it a different standard of liability. 
Such efforts are being made in the several 
states and intensified efforts may be expect- 
ed federally to accomplish such results. For 
instance, a law is proposed in the Minne- 
sota legislature which would not only con- 
tinue the unjust law in that state which 
imposes absolute and unlimited liability on 
the aircraft owner for damage or injury to 
innocent third parties on the surface, but 
which would impose compulsory insurance 
on the aviation operator—even though that 
State (or any other state except Massachu- 
setts) does not impose compulsory insur- 
ance upon the more common (and more 
dangerous) automobile. Therefore, eternal 
Ment is of utmost importance to those 
who would retain justice for the public and 
keep claim costs sufficiently within reason 
so that the development of aviation will 
not be restricted. 

This Committee has particularly stressed 
aviation legislation because aviation is in a 
formative stage. Much mystery and misin- 
formation has been associated with it and 
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eat harm can be done a potentially great 
industry by perfectly sincere and well mean- 
ing people who quite conscientiously think 
they are either protecting the public or as- 
sisting aviation. For instance, we are told 
by people who believe it, but who have not 
taken the trouble to verify the accuracy of 
the facts, that the cause of an aviation acci- 
dent is seldom discovered, particularly 
when it occurs in wild country where there 
are no witnesses and all aboard are killed. 
On such a premise most lawyers—accepting 
the facts without question—eagerly concur 
in the conclusion that it would be practi- 
cally impossible for the plaintiff to fulfill 
his burden of proof—hence a law imposing 
liability or shifting the burden appears 
necessary. 

The unfortunate situation is that accord- 
ing to the experience and information of 
this Committee, based upon a study of the 
facts, the above premise is not true. In such 
circumstances it seems almost tragic to deny 
aviation the protection of the common law 
and impose upon it a different standard of 
liability than that imposed upon compet- 
ing forms of transportation. 

It is the opinion of this Committee: (1) 
that—contrary to popular belief—the prob- 
able cause of air transport accidents is 
usually determined by the exhaustivé pub- 
lic inquiry made into such accidents, and 

2) that more assistance is given the plain- 
tiff in proving negligence, if — was 
resent, than in most other industries. 


(1) The Chairman of this Committee 
made a study of all reports on accidents to 
transport planes released by the Civil Aero- 


nautics Board from December, 1946, to 
May, 1948—28 operated by certificated air- 
lines and 9 by uncertificated carriers—and 
found that in only one case out of the 37 
did the Board fail to establish the probable 
cause of the accident. 

(2) Because of the meticulous records 
kept by the air carrier and the various gov- 
ernmental departments involved in each 
flight and of the C. A. B. Safety Bureau 
inquiry, which records the testimony of all 
eye and technical witnesses, both defense 
and plaintiff have a complete picture of 
the operation—with all pertinent informa- 
tion recorded and available to them with 
little effort or expense. The reports of this 
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inquiry are very properly not admissible as 
evidence in a law suit—since hearsay, opin- 
ion and many other kinds of inadmissible 
evidence is received and no safeguards, such 
as cross examination of witnesses, are pro- 
vided—but the name of all witnesses and 
the subject matter of all testimony is there 
and such testimony as is properly admis- 
sible can be —— either by the same 
witnesses or others capable of giving the 
same testimony. What other industry of. 
fers such complete assistance to litigants? 


The Committee has learned of no specif. 
ic legislation pending at the early date of 
the writing of this report. It is suggested 
that the members of our Association con- 
sider such legislation as is offered both fed- 
erally and in the various states in the light 
of this discussion and judge it according to 
its merit. If legislation of major interest 
develops before the Annual Meeting at 
Bretton Woods, this Committee will en- 
deavor to inform the Association at that 
meeting. 

As aviation grows, aviation litigation in- 
creases. Members of your Committee have 
reviewed some 117 cases involving aviation 
from courts of various degrees which were 
reported during the year in United States 
Aviation Reports. While there were a num- 
ber of decisions of interest, none appeared 
to depart from established law nor did any 
court complain that the common law was 
insufficient or inadequate to accomplish 
justice between the parties. 


Respectfully submitted, 


George W. Orr, Chairman 
Leslie P. Beard 

Henry M. Boss 
Pinckney L. Cain 
Herbert F. Dimond 

E. Smythe Gambrell 
Gay Gleason 

T. J. Healy 

Charles C. Howell, Jr. 
Payne Karr 

Wilder Lucas 

Samuel P. Orlando 
Leo B. Parker 

W. Harold Rutherford 
Hal C. Thurman 
— J. Wicker 

Vayne Ely, Ex-Officio 
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Report of Fidelity and Surety Law Committee 


HIS Committee calls attention of the 
membership to the case of United 
States vs. Munsey Trust Company, 332 U. 
Ss. 234, 67 S. Ct. 1599, 91 L. ed. 1589, and 
recommends a serious consideration of the 
results of such decision and prior and sub- 
sequent rulings of the Comptroller General 
of the United States, particularly the opin- 
ion of the Comptroller General of the Unit- 
ed States dated March 24, 1949, numbers 
B-48991 and B-62469. It is the opinion of 
your Committee that the interests of the 
surety industry are particularly affected. 
In the Munsey Trust case it appeared 
that the Aetna Casualty and Surety Com- 
pany had executed six performance and 
six payment bonds on behalf of Federal 
Contracting Corporation in connection 
with six contracts of that corporation with 
the United States. The Federal Contract- 
ing Corporation completed the physical 
work involved in the contracts, but failed 
to pay laborers and materialmen $13,065.93 
owed to them for labor and materials fur- 
nished in connection with such contracts. 
[he retained percentage in connection 
with such contracts amounted to $12,445.03. 
The Federal Contracting Corporation 
submitted a bid in connection with a sev- 
enth contract and was low bidder, but the 
contractor failed to enter into the contract 
or to furnish bonds in connection there- 
with. The Government awarded the work 
to another contractor at a cost of $6,731.50 
in excess of the bid of the Federal Contract- 
ing Corporation. The Aetna demanded 
and retained percentage due in connection 
with the contracts which it had bonded, 
but the General Accounting Office refused 
this demand, deducted the Government's 
claim of $6,731.50 from the retained per- 
centage and paid the balance of $5,713.53. 
In the underwriting of contract bonds the 
surety industry considers whether a con- 
tractor can satisfactorily perform his obli- 
gations with the contract price which the 
contract obligates the Government to pay 
plus the contractor’s other funds. When 
the contractor defaults in the obligations 
imposed under the contract and the surety 
is called upon to perform these obligations, 
the surety industry assumes that it will re- 
ceive the balance due the contractor; how- 
ever, under the Munsey Trust decision this 
is not the case, because the Government can 
offset against balances due the contractor 


amounts due the Government by the con- 
tractor arising from wholly independent 
transactions; in fact, obligations which oc- 
curred many years before or obligations 
which were not in effect at the time the 
surety executed its bonds. 

During 1948 The Van Dorn Iron Works 
Company, Cleveland, Ohio, had various 
contracts with the Post Office Department 
in connection with which estimates and 
retained percentages were due. In 1942, 
1943 and 1944 such company had contracts 
with the War Department which were re-ne- 
gotiated under the Renegotiation Acts of 
1942 and 1943, it being held by the War 
Department that there was an excessive 
profit under such contracts and that the 
contractor was indebted to the Government 
in a very large sum. The Post Office De- 
partment was requested to withhold pay- 
ment to the contractor in 1948 because of 
the amount claimed by the War Depart- 
ment to be due as excessive profit in con- 
nection with the earlier contracts. The Post 
Office Department submitted the matter to 
the Comptroller General of the United 
States, requesting “that, if possible, action 
be taken to release payments to The Van 
Dorn Iron Works Company so that it can 
continue to fulfill its contractual obliga- 
tions to the Post Office Department.” The 
Comptroller General held that notwith- 
standing the fact that the matter of The 
Van Dorn Iron Works Company’s liability 
on the War Department contracts was the 
subject of litigation in both the Tax Court 
of the United States and the District Court 
of the United States for the Northern Dis- 
trict of Ohio, “the United States has the 
right of set-off and it necessarily follows 
that the action of this Office in withhold- 
ing the amounts in question for application 
against the contractor’s indebtedness to the 
United States was legal and proper.” 

The practical effect is that if the Iron 
Works Company were to default on its Post 
Office contracts, the surety would be re- 
quired to complete them, pay labor and 
material claims, and failing to receive the 
sums due the contractor would in effect re- 
sult in the surety paying the contractor’s 
obligations to the Government with respect 
to contracts with which it had no connec- 
tion and which were entered into many 
years before. 

This Committee is advised that this prob- 
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lem has received careful and protracted 
study by a subcommittee of the Surety Law 
Committee of the Association of Casualty 
and Surety Companies and that probably 
an act may be introduced in Congress some- 
what as follows: 


“A surety upon any performance or 
payment bond given pursuant to Section 
1 of the Act of August 24, 1935 (C. 642, 
49 Stat. 793, Title 40 U. S. Code, sec. 
270a) shall have priority in the contract 
price and a lien thereon, relating back 
to the date of the suretyship, to the ex- 
tent of any payments which the surety 
may be required to make by reason of 
any liability thereunder as well as to the 
extent of any costs which he may incur 
in the completion of the contract; pro- 
vided, however, that if full payment shall 
not be made to persons supplying labor 
and material either because of any insuf- 
ficiency of the penalty of the ent 
nosey & Sucauer of the inecbvesiey Tf the 
surety, then such persons shall be entitled 
to such priority and lien to the extent 
necessary to pay their claims in full in 
preference to the ent bond surety 
whose right shall be subordinated there- 
to; and aap further, that such pri- 
ority and lien in all cases shall be sub- 
ordinate to any claims of the United 
States against the contractor or the surety 
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arising under the same contract, but not 

otherwise.” 

Your Committee recommends that the 
Fidelity and Surety Law Committee of this 
Association to be appointed for the succeed. 
ing year might well accept this situation 
as its subject and that it cooperate with the 
surety industry with respect to such statute 
as may be presented in Congress, including 
advising the full membership of this Asso- 
ciation of the introduction of such statute, 
the hearings in connection therewith in or. 
der that this membership may lend their 
efforts to the adoption of appropriate 
legislation. 

Respectfully submitted, 
KENNETH B. Cope, Chairman 
PauL F. AHLERS 
Harovp A. BATEMAN 
G. ARTHUR BLANCHET 
GaRNER W. DENMEAD 
W. Braxton Dew 
Byron Epwarp Forp 
JoserpH HiInsHAaw 
PaRKER HoLt 
WALTER A. MANSFIELD 
J. P. Mupp 
ARTHUR A. PARK 
— KING RANKIN 

HOMAS WATTERS, JR. 
Rosert L. WEBB 
Grorce M. WEI!ICHELT 
Ernest W. Fietps, Ex-Officio. 


Report of the Home Office Counsel Committee 


INCE its appointment last October, the 
present Home Office Counsel Commit- 
tee has had submitted to it membership 
applications of nine attorneys employed in 
e home office of various insurance com- 


> To date eight of the applications 
a 


ve been carefully considered and the rec- 
ommendation of the Committee forwarded 
to the Secretary. The ninth application is 
now being given attention. 

The Committee in screening applications 
referred to it has endeavored to follow 
closely the procedure recommended by its 
predecessor. In accordance with such rec- 
ommended procedure, each application 
submitted to the Committee has been in- 
vestigated with a view to determining the 
eligibility of the applicant from the stand- 
point of his position and duties as home 


office personnel, and the Committee's re- 
port has in each instance been forwarded 
to the Secretary for submission to the Ex- 
ecutive Committee. 

It is hoped that the work of the Home 
Office Counsel Committee has been of bene- 
fit to the Association and to the Executive 
Committee in actually passing upon the eli- 
gibility of home office employes for mem- 
bership. 


OHN R. Kitcu, Chairman 
ALMER BENSON 
Patrick F. BurRKE 
T. DeWitt Dopson 
a A. HENRY 
ILSON C, JAINSEN 
. M. SWEITZER 
ILTON A. ALBERT, Ex-Officio 
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Report of Practice and Procedure Committee 


HIS Committee has undertaken to pre- 

sent an open forum at the 1949 meet- 
ing of the Association. Procedure is such a 
vast subject, changes so rapidly, and varies 
so rently between the different states that 
effective work by such a Committee as this, 
generally speaking, must be confined to 
procedure in the Federal Courts, which is 
common to all of us (save our Canadian 
members). Even this field is so vast that 
effective work must be intensive rather than 
extensive. We have had in the past year 
(effective September 1, 1948), an entire new 
Federal Judicial Code which is bristling 
with vital questions. See, for example, Ex 
parte Collett, Kilpatrick v. Texas & Pacific 
and U. S. v. National City Lines, now un- 
der submission before the Supreme Court 
(17 L. W. 3241), construing the brand-new 
change of venue provision, 28 U.S.C. 1404 
(a). We have had within the past year (ef- 
fective March 19, 1948), a number of most 
important changes in the Rules of Civil 
Procedure. These changes are so vast that 
no committee and no committee report 
could hope to summarize them, and your 
Committee concludes that its purpose will 
be best served by devoting its work to one 
particular and controversial phase of Fed- 
eral Procedure. Accordingly, we have taken 
the subject of Discovery as the theme of the 
open forum. Mr. Hubert S. Lipscomb, of 
Dallas, Texas, has consented to act as mod- 
erator, and L. Denman Moody, of Houston, 


Texas; Robert Hobson, of Louisville, Ken- 
tucky (who argued the Kilpatrick case), 
and Laurent K. Varnum, of Grand Rapids, 
Michigan, have consented to prepare and 
present three papers. The subjects are not 
yet definite, but in general they will deal 
with the following matters: 


“The uses to which discovery provi- 
sions of the Federal Rules of Civil Pro- 
cedure may be put by lawyers defending 
insurers or their insureds.” 

“The uses to which the discovery pro- 
visions may be put by claimants and anti- 
dotes therefor.’ 

“Abuses, inequities and injustices re- 
sulting from present discovery practice 
in Federal Courts and possible remedies.” 

Respectfully submitted, 


Lon Hocker, JR., Chairman 
MILTON L. Barer 

Harowp G. BAKER 

Forrest A. Betts 

Epwarp C. BREWER 

LaMar CECIL 
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